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DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 
W  CFR  Parts  500, 501,  and  504 
[Dockets  Nos.  ERA-R-78-19  C,  F,  and  G] 

Powerplant  and  Industrial  Fuel  Use  Act 
of  1978;  Existing  Facilities:  Definitions; 
Administrative  Procedures;  Prohibition 
Against  Increased  Use  of  Petroleum; 
Electric  Utility  System  Compliance 
Option;  Statutory  Prohibitions; 

Findings  and  Procedures  for 
Prohibition  Rules  and  Orders;  and 
Criteria  for  Petitions  for  Exemptions 
From  Applicable  Prohibitions 

AGENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Final  rule. _ 

Summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  issuing  this  final  rule 
to  implement  certain  provisions  of  Titles 
L  III,  IV,  V,  and  VII  of  the  Powerplant 
and  Industrial  Fuel  Use  Act  of  1978 
(FUA  or  the  Act),  which  apply  to 
existing  powerplants  and  existing  major 
fuel  burning  installations  (MFBIs).  This 
final  rule  establishes  the  definitions, 
administrative  procedures  and  criteria 
applicable  to: 

(1)  ERA  proceedings  by  which 
prohibitions  are  imposed  pursuant  to 
Title  III  of  FUA; 

(2)  Petitions  for  exemptions  by  owners 
and  operators  of  existing  powerplants 
and  existing  MFBIs  (“existing  facilities") 
from  the  prohibitions  contained  in,  or 
imposed  by  ERA  pursuant  to  Title  III  of 
the  Act; 

(3)  Applications  by  owners  or  • 
operators  of  existing  powerplants  for 
permits  for  the  increased  use  of 
petroleum  under  Title  IV  of  the  Act;  and 

(4)  Applications  by  owners  or 
operators  of  existing  powerplants  for 
approval  of  System  Compliance  Plans 
under  Title  V  of  the  Act. 

EFFECTIVE  DATE:  This  final  rule  shall 
become  effective  on  October  14, 1980. 
IFOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Webb  (Office  of  Public 

Information),  Economic  Regulatory 
Administration,  Department  of 
Energy,  2000  M  Street,  N.W.,  Room  B- 
110,  Washington,  D.C.  20461  (202)  653- 
4055. 

Stephen  M.  Stem,  Division  of  Coal  and 
Alternate  Fuels  Regulation,  Economic 
Regulatory  Administration, 
Department  of  Energy,  2000  M  Street, 
N.W.,  Room  7002,  Washington,  D.C. 
20461  (202)  653-3217 
Robert  L  Davies,  Office  of  Fuels 
Conversion,  Economic  Regulatory 


Administration,  Department  of 
Energy,  2000  M  Street,  N.W.,  Room 
3128,  Washington,  D.C.  20461  (202) 
653-3649. 

G.  Randolph  Comstock,  Office  of  the 
General  Counsel,  Department  of 
Energy,  Room  6G-087 — Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585  (202) 
252-2967. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Discussion  of  Comments  and  Rules 
Adopted 

A.  Administrative  Procedures  and  Sanctions 

1.  Subpart  E — Prohibition  Rules  and  Orders. 

Prohibitions  by  order — existing  facilites 

B.  Prohibition  Against  The  Increased  Use  of 
Petroleum 

C.  Statutory  Prohibitions 

D.  Electric  Utility  System  Compliance  Option 

E.  Findings  and  Procedures  for  Prohibitions 
by  Order  (Case-By-Case) 

1.  Technical  Capability. 

2.  Substantial  Physical  Modification. 

3.  Substantial  Reduction  in  Rated  Capacity. 

4.  Financial  Feasibility.. 

5.  Prohibition  Against  Excessive  Use  of 

Petroleum  or  Natural  Gas  in  Mixtures. 

F.  Criteria  for  Petitions  for  Exemptions  From 
Applicable  Prohibitions 

1.  Subpart  C — General  Requirements  for 

Exemptions. 

a.  General  requirement  cost  calculation. 

b.  No  alternative  power  supply. 

c.  Terms  and  conditions. 

2.  Subpart  D — Temporary  Exemptions  for 

Existing  Facilities. 

a.  Lack  of  alternate  fuel  supply. 

b.  Site  limitations. 

c.  Inability  to  comply  with  applicable 
environmental  requirements. 

d.  Futureaise  of  synthetic  fuels. 

e.  Use  of  innovative  technologies. 

f.  Retirement  exemption. 

g.  Reliability  exemption. 

h.  Peakload  powerplant  exemption. 

3.  Subpart  E — Permanent  Exemptions  for 

Existing  Facilities. 

a.  Lack  of  alternate  fuel  supply. 

b.  Site  limitations. 

c.  State  or  local  requirements. 

d.  Fuel  mixtures. 

e.  Emergencies. 

f.  Permanent  peakload  powerplants. 

g.  Use  of  natural  gas  by  powerplants  with 
capacity  of  less  than  250  million  BTU's 
per  hour. 

h.  Use  of  liquefied  natural  gas. 

i.  Scheduled  equipment  outages. 

III.  Procedural  Matters 
I.  Background 

ERA  published  proposed  rules  for 
existing  facilities  on  January  29, 1979  (44 
FR  5808).  Comments  were  solicited  on 
the  proposals  and  public  hearings  were 
held  in  Boston,  Massachusetts;  Salt  Lake 


City,  Utah;  Tampa,  Florida;  and 
Lexington,  Kentucky. 

On  May  15,  June  20,  and  July  23, 1979, 
ERA  issued  interim  rules  on  definitions, 
administrative  procedures,  prohibitions 
against  increased  use  of  petroleum, 
findings  and  procedures  for  prohibition 
rules  and  orders,  and  exemption  criteria 
for  existing  facilities,  as  well  as  the 
electric  utility  system  compliance  option 
available  to  existing  powerplants.  (44  FR 
28530,  28594,  36002  and  43176).  ERA 
solicited  written  comments  on  these 
interim  rules  over  an  extended  period  of 
time  and  has  considered  the  various 
comments  received.  ERA  also  reviewed 
the  interim  rules  in  light  of  its  actual 
experience  in  implementing  the 
regulatory  program. 

On  May  30, 1980,  ERA  issued  a  final 
rule  setting  forth  the  definitions, 
administrative  procedures,  prohibitions 
and  criteria  for  exemptions  for  new 
facilities  under  Title  II  of  FUA.  45  FR 
38276  and  38302  (June  6, 1980). 

This  final  rule  sets  forth  definitions, 
administrative  procedures,  statutory  v 
prohibitions,  findings  and  procedures  for 
prohibition  rules  and  orders,  and  criteria 
for  exemptions  applicable  to  existing 
facilities  under  Titles  I,  III  and  VII  of 
FUA.  The  rule  also  contains  provisions 
relating  to  applications  for  permits  for 
the  increased  use  of  petroleum  under 
Title  IV  and  for  approvals  of  electric 
utility  system  compliance  plans  under 
Title  V  of  the  Act. 

In  preparing  the  final  rule,  several 
parts  of  the  interim  rule  that  were 
applicable  to  existing  facilities  have 
been  deleted  or  combined  with  other 
parts.  Former  Parts  504  (Existing  Electric 
.  Powerplants)  and  506  (Existing  Major 
Fuel  Burning  Installations)  have  been 
consolidated  and  appear  in  this  final 
rule  as  Part  504,  Existing  Facilities. 
Notably,  the  requirement  for  a  Fuels 
Decision  Report  (Part  502  of  the  interim 
rule)  has  been  deleted,  effective  August 
5. 1980.  45  FR  38276  at  38280  (June  6, 
1980).  Essential  information  and 
evidentiary  requirements  previously 
required  by  Part  502  are  now 
incorporated  as  general  requirements  for 
exemptions  under  Subpart  C  of  Part  504 
and  as  evidentiary  requirements 
applicable  to  individual  exemptions 
under  Subparts  D  and  E  of  Part  504. 

II.  Discussion  of  Comments  and  Rules 
Adopted 

A  discussion  of  the  more  significant 
comments  and  suggestions  received  on 
the  interim  rules,  as  well  as  the  major 
changes  ERA  has  adopted,  appears 
below.  Except  in  a  few  instances,  if  an 
issue  has  been  addressed  earlier  by 
ERA  in  the  preambles  to  the  relevant 
interim  rules  on  existing  facilities  or  to 
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the  final  rule  on  new  facilities,  the  same 
issue  will  not  be  addressed  again  here. 
The  appropriate  previous  preamble 
discussions  are  incorporated  herein  by 
reference.  44  FR  28530  (May  15, 1979);  44 
FR  28594  (May  15, 1979);  44  FR  28950 
(May  17, 1979);  44  FR  36002  (June  20, 
1979);  44  FR  43176  (July  23, 1979);  45  FR 
38276  and  45  FR  38302  (June  6, 1980). 

Considerable  effort  has  been  made  to 
simplify,  reorganize,  and  shorten  the 
text  of  this  rule,  as  well  as  to  reduce 
both  evidentiary  and  reporting 
requirements  associated  with  many  of 
the  exemptions  authorized  by  the  Act. 
This  effort  was  undertaken  in  response 
to  public  comments  which  are  referred 
to  in  this  and  previous  preambles.  Other 
changes  have  been  made  by  ERA  in  the 
interest  of  regulatory  simplification. 

A.  Part  501 — Administrative  Procedures 
and  Sanctions 

1.  Subpart  E — Prohibition  Rules  and 
Orders,  a.  Prohibitions  by  order — 
existing  facilities  (§  501.51).  Interim  rule 
§  §  501.51  and  501.52,  which  contained  a 
description  of  the  administrative 
procedures  applicable  to  the  issuance  of 
prohibition  orders  to  existing 
powerplants  and  existing  MFBIs, 
respectively,  have  been  replaced  by 
§  501.51,  existing  facilities,  of  the  final 
rule. 

Certain  commenters  were  concerned 
that  §  501.31  of  the  interim  rule  (relating 
to  the  submission  of  written  comments) 
provided  for  at  least  a  45  day  comment 
period  for  a  proposed  prohibition  order 
whereas  §§  501.51(b)(3)  and  501.52(b)(3) 
(relating  to  procedures  for  the  issuance 
of  prohibition  orders)  provided  for  at 
least  a  three  month  period.  ERA  has 
revised  §  501.31  in  the  final  rule  to  refer 
to  §  501.51(b)(3)  (Prohibitions  by 
Order — Existing  Facilities)  to  provide 
for  the  three  month  period.  Additionally, 
§  501.33(b)  of  the  interim  rule  (relating  to 
requests  for  a  public  hearing)  has  been 
revised  to  refer  to  §  501.51(b)(6)  so  as  to 
make  clear  that  a  45  day  period  will  be 
available  for  interested  persons  to 
request  a  public  hearing  after 
publication  of  the  tentative  staff 
analysis. 

It  was  suggested  by  some  commenters 
that  the  three  month  comment  periods 
provided  for  in  connection  with  the 
issuance  of  prohibition  orders  be 
extended  to  120  or  180  days.  We  have 
decided  not  to  adopt  these  suggestions; 
however,  it  should  be  noted  that  ERA 
has  discretion  under  §§  501.51(b)(3)  and 
501.51(b)(5)  to  grant  extensions  upon 
request  by  a  petitioner  and  an 
appropriate  showing  of  need. 

Certain  commenters  suggested  that  all 
evidence  upon  which  ERA  proposes  to 
rely  in  deciding  to  issue  a  final 


prohibition  order  should  be  served  upon 
all  interested  parties  with  an 
opportunity  to  respond  by  comment  or 
in  a  public  hearing.  ERA  believes  that 
the  provisions  for  a  public  hearing  and 
comment  on  the  tentative  staff  analysis 
provide  a  prohibition  order  recipient 
and  all  other  interested  persons  a 
sufficient  opportunity  to  respond  to  all 
pertinent  issues.  ERA  believes,  however, 
that  the  informal  procedures  authorized 
by  Section  701  of  FUA  allow  it  to 
consider  the  whole  record  in 
determining  whether  or  not  to  issue  a 
final  order,  including  information 
received  and  analyses  made  subsequent 
to  the  close  of  the  public  comment 
period.  All  information  relied  upon  by 
ERA  in  making  its  determinations  will 
be  in  the  public  record.  In  addition,  in 
cases  where  a  public  hearing  has  been 
conducted,  the  hearing  record  will 
remain  open  for  14  days  following  the 
hearing.  Participants  at  the  hearing  may 
submit  additional  written  statements 
during  that  period  which  will  be  made  a 
part  of  the  administrative  record  and 
will  be  served  by  the  presiding  officer 
upon  those  parties  listed  on  the  service 
list. 

Many  commenters  suggested  that  ERA 
should,  upon  issuance  of  a  final 
prohibition  order,  immediately  stay  that 
order  to  allow  an  order  recipient  to 
petition  for  an  exemption.  This  matter 
was  addressed  in  the  preamble  to  the 
interim  rule,  44  FR  43178  (July  23, 1979). 
Such  an  approach  would  be 
unnecessarily  protracted.  The 
Conference  Report  accompanying  FUA 
makes  it  clear  at  page  82  that  a  final 
order  shall  not  be  issued  if  the 
powerplant  or  MFBI  would  be  eligible 
for  an  exemption  if  one  had  been 
requested.  For  ERA  to  properly  analyze 
whether  an  exemption  is  available,  ERA 
believes  it  must  request  that  a  proposed 
order  recipient  both  identify  and  furnish 
evidence  pertaining  to  eligibility  for  any 
appropriate  exemptions.  Under  this  rule, 
a  proposed  order  recipient  has  the 
option  of  waiving  this  right  as  a  defense 
to  an  order.  However,  it  is  evident,  that 
by  providing  that  an  exemption  showing 
could  be  employed  in  the  nature  of  an 
affirmative  defense  to  a  prohibition 
order.  Congress  did  not  expect  a 
prohibition  order  to  be  stayed  where  an 
order  recipient  chooses  to  wait  and 
petition  for  an  exemption  only  after  the 
order  is  finalized. 

Certain  commenters  believe  that  ERA 
has  shifted  the  burden  of  proof  to  the 
proposed  order  recipient.  As  stated  in 
the  preamble  to  the  interim  rules,  ERA 
does  not  believe  that  requiring  the 
proposed  order  recipient  to  furnish 
evidence  to  ERA  so  it  can  make  the 


required  findings  relieves  ERA  of  the 
ulimate  burden  of  proving  the  basis  for 
the  final  prohibition  order,  44  FR  43178 
(July  23, 1979).  ERA  may,  where 
appropriate,  subpoena  the  necessary 
evidence  if  not  provided  by  a  proposed 
order  recipient  (see  §  501.40  of  the  final 
rule)  in  order  to  make  the  findings 
required  by  FUA 

Other  commenters  on  the  interim  rule 
requested  that  ERA  issue  prohibition 
orders  based  upon  an  adjudicatory 
hearing,  with  an  opportunity  to  present 
and  rebut  evidence  and  to  cross- 
examine  witnesses.  ERA  has  previously 
responded  to  this  comment  in  the 
preamble  to  the  interim  rule,  44  FR  28536 
(May  15, 1979),  and  the  final  rule 
applicable  to  Definitions  and 
Administrative  Procedures.  45  FR  38279 
(June  6, 1980).  Further,  the  Conference 
Report  to  FUA  states  that  the 
adjudicatory  provisions  of  5  U.S.C. 

§  §  554  and  556  do  not  apply  to  FUA 
hearings  on  proposed  prohibition  orders. 

It  has  been  suggested  that  the  final 
rule  provide  a  reasonable  time  for  an 
order  recipient  to  comply  with  the 
requirements  of  a  prohibition  order. 

ERA  agrees  and  has  revised  the 
procedures  for  issuing  a  prohibition 
order  (§  §  501.51(c)  (2)  and  (3))  to  provide 
that  any  final  order  will  indude  a 
schedule  to  ensure  compliance  with  the 
prohibition  order. 

Certain  commenters  suggested  that  an 
environmental  impact  statement  or  an 
environmental  assessment  should  be 
prepared  prior  to  issuance  of  a  proposed 
prohibition  order  and  that  there  should 
be  clear  guidelines  for  determining  what 
type  of  environmental  report  is  required. 
ERA  believes  that  the  guidelines  which 
DOE  has  issued  to  comply  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  are  complete  and  that 
further  standards  are  unnecessary. 
Under  the  guidelines,  the  requirements 
for  NEPA  compliance  are  determined  on 
a  case-by-case  basis.  ERA  may,  in  its 
discretion,  hold  a  combined  hearing  on 
an  environmental  report  and  a  tentative 
staff  anaylsis,  if  warranted.  As  required 
by  NEPA  a  45  day  comment  period  will 
be  available  to  respond  to  a  draft 
environmental  report. 

Certain  commenters  have  suggested 
that  ERA  must  provide  a  full  rationale 
for  its  decision  to  proceed  at  the  time  it 
issues  its  notice  of  intention  to  proceed 
with  a  prohibition  order.  ERA  believes 
that  this  demonstration  is  more 
appropriate  in  the  tentative  staff 
analysis  after  the  staff  has  had  an 
opportunity  to  analyze  all  material  in 
the  record  up  to  that  time.  ERA  believes 
that  the  notice  of  intention  to  proceed 
should  outline  the  comments  received. 
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the  defenses  raised,  and  the  exemptions 
requested. 

Some  commenters  have  suggested  that 
the  final  rule  provide  for  a  conference 
prior  to  the  time  ERA  actually  issues  a 
proposed  prohibition  order.  Since  ERA, 
as  a  matter  of  practice,  usually  provides 
advance  notice  and  an  opportunity  to 
request  a  conference  to  a  proposed 
order  recipient,  ERA  believes  that  a 
change  in  the  regulations  is 
unnecessary. 

Certain  commenters  suggested  that 
ERA  provide  a  mechanism  by  which  the 
owner  or  operator  of  a  facility  may 
request  that  a  proposed  prohibition 
order  be  issued.  ERA  agrees  and  has 
added  §  501.51(d)  to  allow  such  a 
request.  However,  any  order  will  be 
issued  in  ERA’S  sole  discretion. 

B.  Prohibition  Against  the  Increased 
Use  of  Petroleum  (§  504.1) 

Section  405  of  the  Act  directs  DOE  to 
prohibit  by  rule  all  existing  powerplants 
which  used  coal  or  another  alternate 
fuel  as  a  primary  energy  source  in  1977, 
from  increasing  their  use  of  petroleum 
above  that  base  year  amount  unless  a 
permit  is  issued  by  ERA  authorizing 
such  use. 

Several  commenters  stated  that  ERA 
exceeded  its  authority  by  requiring  a 
showing  that  the  petitioner  first  meet  the 
criteria  for  an  exemption  under  Title  III 
of  FUA  (subparts  C,  D,  and  E  of  this 
Part)  before  a  permit  is  issued  for 
reasons  relating  to  an  inability  to 
comply  with  Clean  Air  Act  requirements 
because  of  environmental,  financial,  or 
physical  limitations.  Section  405  of  the 
Act  requires  that  the  duration  of  a 
permit  for  increased  use  of  petroleum  be 
limited  to  the  minimum  period  of  time 
necessary  to  permit  compliance  with  the 
Clean  Air  Act  or  to  prevent  impairment 
of  reliability  of  service.  In  determining 
for  what  period  an  applicant  will  be 
unable  to  comply  with  requirements  of 
the  Clean  Air  Act,  ERA  will  employ  the 
criteria  for  pertinent  exemptions  under 
Title  III.  However,  where  an  applicant 
establishes  that  the  applicable 
exemptions  criteria  are  met,  a  Section 
405  permit  rather  than  an  exemption  will 
be  granted. 

Another  commenter  stated  thaj  ERA 
exceeded  its  statutory  authority  in 
requiring  a  compliance  plan  designed  to 
minimize  the  use  and  duration  of  such 
petroleum  use,  as  well  as  estimates  of 
quantity  and  rate  of  petroleum  use.  The 
commenter  asserted  that  Section  405  of 
FUA  does  not  include  a  “terms  and 
conditions"  provision  similar  to  Section 
314  of  Title  UI  of  the  Act.  ERA  believes 
that  such  a  compliance  plan  is 
authorized  by  the  Act  to  conserve  the 


use  of  petroleum  by  limiting  the  duration 
of  a  permit. 

A  commenter  stated  that  the  Section 
405  prohibition  may  force  a  utility  to 
bum  petroleum  in  less  efficient  units  not 
subject  to  the  prohibition.  It  was 
recommended  that  the  definition  of 
primary  energy  source  be  modified  to 
permit  petroleum  or  natural  gas  use 
when  a  powerplant  loses  its  coal 
capability  due  to  an  equipment  outage 
to  avoid  using  petroleum  or  natural  gas 
in  less  efficient  units.  ERA  notes  that  the 
prohibitions  of  FUA  are  unit  specific 
and  Section  405  does  not  permit  ERA  to 
adopt  a  system-wide  approach  to  the 
prohibition  on  increased  use  of 
petroleum.  Equipment  outage  is  not  one 
of  the  listed  criteria  upon  which  a  utility 
may  base  its  petition  for  a  permit  to 
avoid  the  prohibition.  However, 

Sections  103(a)(15)(B)  and  404  of  the 
Act,  as  implemented  by  Subpart  M  of 
the  FUA  regulations,  permit  the  use  of 
petroleum  or  natural  gas, 
notwithstanding  any  of  the  prohibitions 
of  the  Act,  in  emergency  situations  or  to 
alleviate  or  prevent  unanticipated 
equipment  outages. 

C.  Statutory  Prohibitions  (%  504.3). 

Section  301  of  the  Act  imposes  certain 
prohibitions  on  the  use  of  natural  gas  by 
existing  electric  powerplants  unless  an 
exemption  has  been  granted. 

One  commenter  alleged  that  it  is 
unclear  under  the  interim  rule  how  to 
determine  the  period  of  time  a 
powerplant  may  bum  natural  gas 
pursuant  to  Section  301(a)(3)  of  the  Act 
before  an  exemption  is  required.  It  was 
recommended  that  ERA  average  the 
proportion  of  permitted  natural  gas  use 
over  a  three  year  period,  ERA  disagrees 
with  this  view.  Section  301(a)(3) 
references  a  calendar  year  as  the  period 
of  time  during  which  the  gas  is  to  be 
used. 

Another  commenter  stated  that,  in 
implementing  FUA  Section  301(a)(3), 
ERA  should  provide  some  flexibility  to 
the  prohibition  wrhich  applies  on  a 
calendar  year  basis.  The  comment  noted 
that  even  despite  the  best  of  planning, 
unanticipated  outages  do  occur.  ERA 
notes  that  provisions  for  dealing  with 
emergencies  are  found  in  Subpart  M  of 
the  regulations  implementing  the  Act. 

After  reviewing  one  comment,  ERA 
has  made  clear  in  the  final  rule  that  the 
prohibitions  of  FUA  Sections  301(a)  (2) 
and  (3)  apply  unless,  and  to  the  extent 
that,  a  system  compliance  plan  has  been 
approved  by  ERA  pursuant  to  Title  V  of 
the  Act. 


D.  Electric  Utility  System  Compliance 
Option  (%  504.4) 

Section  501  of  the  Act  authorizes 
utilities  which  own  or  operate 
powerplants  subject  to  the  prohibitions 
under  Title  III  of  the  Act  to  elect  to  be 
covered  by  a  system  compliance  plan.  If 
ERA  has  approved  such  a  plan  the 
utility  will  be  considered  in  compliance 
with  the  applicable  prohibitions. 

Many  commenters  stated  that  ERA 
has  no  authority  under  Section  501  of 
the  Act  to  revoke  a  plan,  even  for 
material  noncompliance,  and  that  ERA 
is  limited  to  the  enforcement  remedies 
under  Title  VII,  Subtitle  C,  of  the  Act.  , 
ERA  recognizes  that  revocation  is  an 
extraordinary  remedy  to  be  exercised 
only  in  cases  of  material  non- 
compliance.  ERA  noted  in  the  preamble 
to  the  interim  rule,  44  FR  36002  (June  20, 
1979),  that  it  intends  to  develop,  on  a 
case-by-case  basis,  sanctions  under 
Section  723(a)  of  the  Act,  for  violation  of 
an  approved  plan  that  include 
enforcement  actions,  short  of 
revocation,  which  will  insure 
compliance. 

Some  commenters  stated  that  ERA 
had  set  too  restrictive  a  formula  in 
§  504.4(b)(5)  for  permissible  natural  gas 
consumption  in  peakload  and 
intermediate  load  powerplants,  and  one 
commenter  suggested  that  ERA  permit  a 
case-by-case  analysis  of  natural  gas 
consumption  permitted  in  each  system 
as  of  January  1, 1995.  ERA  believes  the 
formula  it  has  established  best  serves 
the  purposes  of  the  Act  to  reach  the 
permitted  natural  gas  use  levels  as  of 
January  1, 1995.  ERA  also  believes  that 
such  a  case-by-case  analysis  would  be 
too  cumbersome. 

Additionally,  commenters  stated  that 
the  Act  docs  not  require  peakload  and 
intermediate  load  powerplants  to  be 
identified  at  the  time  of  submission  of  a 
system  compliance  plan.  Such  a 
requirement,  it  was  asserted,  would 
place  greater  restriction  on  companies 
willing  to  use  the  system  compliance 
option  than  on  companies  seeking 
individual  exemptions.  ERA  has 
modified  the  rule  accordingly.  However, 
ERA  encourages  utilities  to  indicate 
which  of  the  powerplants  identified 
pursuant  to  §  504.4(b)(1)  are  most  likely 
to  be  peakload  or  intermediate  load 
powerplant  as  of  January  1, 1995.  Such 
information  will  help  ERA  in  analyzing 
system  compliance  plans  submitted  for 
approval. 

Many  comments  stated  that  ERA 
exceeded  its  statutory  authority  in 
§  504.4(b)(9)  of  the  interim  rule  by 
requiring  submission  of  a  fuel 
conservation  plan  to  minimize 
petroleum  consumption.  These 
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commenters  indicated  that  Section  501 
of  the  Act  contemplated  that  heavily  gas 
dependent  utilities  would  switch  to 
petroleum.  While  ERA  recognizes  this 
potential  development,  ERA  believes  it 
has  inherent  authority  under  the  terms 
and  conditions  provision  of  Section 
501(h)  of  the  Act  to  require  conservation 
plans  which  limit  petroleum  or  natural 
gas  consumption. 

Several  commenters  stated  that  ERA 
exceeded  its  statutory  authority  in 
§  504.4(k)  of  the  interim  rule  with 
respect  to  limiting  pre-1990  natural  gas 
consumption.  Another  commenter  stated 
that  for  pre-1990  natural  gas 
consumption,  a  utility  should  have  the 
option  of  implementing  a  “balloon” 
reduction  rather  than  a  straight-line 
reduction. 

ERA  believes  it  has  authority  under 
Section  501(h)  of  the  Act  to  establish 
pre-1990  natural  gas  use  on  an 
individual  utility  basis.  ERA  previously 
noted  in  the  preamble  to  the  interim 
rule,  44  FR  36002  (June  20, 1979),  that  in 
appropriate  cases,  ERA  may  even 
provide  for  the  use  of  natural  gas  in 
excess  of  the  statutory  1974-1976  base 
period  proportion. 

Another  commenter  stated  that 
§  §  504.4(d)  (3)  and  (4)  of  the  interim  rule 
do  not  make  clear  whether  ERA  is 
incorporating  the  evidentiary  criteria  of 
interim  rule  §  504.37  (emergency 
purposes)  and  interim  rule  §  504.38 
(peakload  powerplants)  before  natural 
gas  consumption  may  exceed  the  20% 
volume  limitation.  ERA  believes  the 
present  regulatory  language  is  clear  that 
the  emergency  or  peakload  use  must  be 
within  the  meaning  of  the  referenced 
regulatory  sections.  In  reviewing  the 
request,  ERA  will  determine  whether  the 
additional  natural  gas  is  needed  for 
emergency  purposes  or  peakload,  within 
the  meaning  of  §  §  504.57  and  504.58, 
respectively,  of  the  final  rule. 

One  commenter  suggested  that  the 
regulations  implementing  Section  501  of 
the  Act  provide  for  the  transfer  of 
allowable  natural  gas  usage  between 
utilities.  ERA  will  consider  the 
advisability  of  such  transfers  on  a  case- 
by-case  basis. 

E.  Findings  and  Procedures  for 
Prohibitions  by  Order  (Case-by-Case) 

§  504.6 

Interim  rule  §  §  504.5  and  506.2, 
relating  to  how  ERA  can  prohibit 
electric  powerplants  and  MFBIs  from 
using  petroleum  or  natural  gas  as  a 
primary  energy  source  have  been 
replaced  by  final  rule  §  504.6. 

A  number  of  commenters  criticized 
the  fact  that  the  interim  rules  provided 
one  standard  of  technical  capability  to 
burn  an  alternate  fuel  for  new  facilities 


and  another  one  for  existing  facilities.  It 
was  pointed  out  that  the  standard  for 
new  facilities  requires  that  all 
appurtenances,  including  pertinent  fuel 
handling  and  storage  facilities  and 
pollution  control  equipment,  be  in  place, 
while  the  standard  for  existing  facilities 
focuses  on  the  ability  of  the  unit,  from 
the  point  of  fuel  intake,  to  sustain 
combustion  of  that  alternate  fuel  and  to 
maintain  heat  transfer.  ERA  believes 
that  different  standards  for  new  and 
existing  facilities  are  appropriate,  since 
in  the  case  of  new  facilities  FUA 
prohibits  the  construction  of  new 
powerplants  without  the  capability  to 
use  coal  or  any  other  alternate  fuel  as  a 
primary  energy  source.  As  a  general 
rule,  existing  facilities  not  now  using 
alternate  fuels,  may  lack  storage  or  fuel 
handling  facilities  or  pollution  control 
equipment.  If  the  criteria  for  determining 
technical  capability  of  existing  facilities 
were  to  require  the  presence  of  such 
appurtenant  facilities,  the  authority  to 
issue  prohibition  orders  contained  in 
Sections  301(b)  and  302(a)  of  FUA  would 
be  vitiated. 

Other  commenters  criticized  ERA’S 
interpretation  of  “technical  capability” 
to  mean  the  ability  to  burn  an  alternate 
fuel,  arguing  that  “technical  capability” 
should  involve  consideration  of  a  unit’s 
real  capability  to  use  an  alternate  fuel, 
including  the  presence  of  fuel  handling 
and  storage  facilities  and  pollution 
control  equipment.  These  arguments 
were  addressed  in  depth  in  the 
preamble  to  the  interim  rule,  44  FR  43179 
(July  23, 1979),  and  ERA  has  not  been 
persuaded  to  modify  this  interpretation. 

Another  commenter  asserted  that 
ERA  has  shifted  the  burden  of  proving 
technical  capability  to  the  petitioner 
despite  the  language  of  the  Conference' 
Report  that  the  Secretary  make  a  finding 
of  real  capability  before  issuing  a 
prohibition  order.  ERA  disagrees  with 
this  assertion.  The  burden  of  making  the 
finding  must  be  distinguished  from  the 
information  gathering  function,  in  which 
the  recipient  must  participate. 

With  respect  to  the  substantial 
physical  modification  and  derating 
criteria,  some  commenters  asserted  that 
they  had  been  so  narrowly  defined  that 
the  only  effective  criteria  for  issuing  a 
prohibition  order  was  financial 
feasibility. 

Section  504.6(d)  of  the  final  rule 
indicates  that  physical  modifications 
made  to  the  unit  will  be  considered 
“substantial”  where  warranted  by  the 
magnitude  and  complexity  of  the 
engineering  task  or  where  the 
modification  would  impact  severely 
upon  operations  at  the  site.  Significant 
alterations,  such  as  are  set  out  in 
footnote  5  to  §  504.6(d),  will  be 


considered  independently  of  any 
financial  feasibility  criteria. 

The  same  commenters  assert  that  by 
incorporating  the  “substantially 
exceeds”  concept  of  the  cost  calculation 
into  the  financial  feasibility  criteria,  an 
unduly  harsh  test  was  created.  ERA 
previously  expressed  its  view  on  this 
matter  in  the  preamble  to  the  interim 
rule.  44  FR  at  43181  (July  23, 1979).  There 
it  was  stated  that  “(a)  formula  that 
compares  the  costs  of  burning  imported 
petroleum  provides  a  presumptive 
measure  of  the  financial  feasibility  of 
conversion.  The  provisions  of  the  cost 
exemption  enable  such 
comparison.  .  .  .”  We  find  no  reason  to 
deviate  from  the  essential  conceptual 
approach  set  out  in  the  foregoing 
quotation.  ERA  is,  however,  proposing 
to  revise  the  cost  calculation  (45  FR 
42190,  June  23, 1980)  which  it  will  use  as 
a  presumptive  test  of  financial 
feasibility  until  a  final  cost  calculation 
rule  is  adopted. 

A  few  commenters,  referring  to  the 
technical  capability  finding  required  by 
Sections  301(b)(2)  or  302(a)(2)  of  FUA, 
have  concluded  that  ERA’S  discussion 
erroneously  limits  the  substantial 
modification  and  derating  findings  of 
these  sections  to  units  which 
“previously  had”  technical  capability. 
This  was  not  ERA’S  intention.  These 
statutory  findings  are  applicable  both  to 
units  which  currently  have,  as  well  as 
those  which  previously  had,  technical 
capability  to  utilize  an  alternate  fuel. 

A  commenter  urged  that  a  technical 
capability  finding  should  not  be  made 
where  a  unit  is  utilizing  or  burning  an 
alternate  fuel  to  its  maximum  ability  or 
fuel  availability,  or  both.  ERA  has 
discretion,  as  prescribed  by  FUA, 

Section  302(a),  in  issuing  a  prohibition 
order.  In  exercising  this  discretion,  ERA 
will  take  into  account  whether  the  unit 
is  already  utilizing  an  alternate  fuel. 
Additionally,  ERA  has  the  authority 
under  Title  III  of  FUA,  in  appropriate 
circumstances,  to  accommodate 
situations  where  an  existing  facility 
seeks  to  use  a  mixture  of  alternate  fuels 
and  oil  or  natural  gas. 

1.  Technical  Capability  (%  504.6(c)). 
Interim  rule  §  §  504.5(d)  and  506.2(d) 
relating  to  how  ERA  will  assess 
“technical  capability”  for  electric 
powerplants  and  MFBIs,  respectively, 
have  been  replaced  by  final  rule 
§  504.6(c)  covering  all  existing  facilities. 

ERA  has  responded  to  several 
comments  that  a  unit  designed  to  burn 
natural  gas  also  “has”  the  technical 
capability  to  bum  medium  BTU  gas  from 
coal.  The  final  rule  now  makes  clear 
that  a  unit  designed  to  bum  natural  gas 
shall  be  presumed  to  have  the  technical 
capability  to  burn  medium  BTU  gas  from 
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coal,  but  that  this  presumption  is 
rebuttable  upon  submission  of 
convincing  evidence  to  the  contrary. 

2.  Substantial  Physical  Modification 
(l  504.6(d)).  Interim  rule  §  §  504.5(e)  and 
506.2(e),  relating  to  how  ERA  will  assess 
“substantial  physical  modification"  for 
electric  powerplants  and  MFBIs, 
respectively,  have  been  replaced  by 
final  rule  §  504.6(d)  covering  all  existing 
facilities. 

One  commenter  suggested  that  ERA 
restructure  its  test  for  substantial 
physical  modification  to  include  two 
categories:  (1)  certain  modifications 
which  will  always  meet  the 
“substantial"  test  and  (2)  those  which 
may  or  may  not  meet  the  test.  ERA 
acknowledges  that  this  approach  would 
facilitate  its  implementation  of  the  order 
issuing  provisions  of  FUA  and  would 
also  provide  the  interested  public  with 
some  certainty  as  to  which 
modifications  will  always  be  regarded 
as  substantial.  However,  ERA  believes 
that  due  to  the  unique  nature  of  various 
physical  modifications,  such  a 
categorization  is  not  practical.  ERA  will 
consider  each  case  individually  on  its 
own  merits. 

3.  Substantial  Reduction  in  Rated 
Capacity  504.6(e)).  Interim  rule 

§§  504.5(f)  and  506.2(f)  relating  to  how 
ERA  will  assess  “substantial  reduction" 
in  rated  capacity  for  electric 
powerplants  and  MFBIs,  respectively, 
have  been  replaced  byiinal  rule 
§  504.6(e)  for  all  existing  facilities. 

ERA  initially  proposed  that  any 
derating  less  than  25  percent 
attributable  to  conversion  to  an 
alternate  fuel  would  not  be  considered 
to  be  a  substantial  reduction  in  a  unit’s 
rated  capacity.  After  considering  these 
comments,  ERA  adopted  in  the  interim 
rule  (§§  504.5(f)  and  506.2(f))  a 
presumption  that  a  derating  of  less  than 
10  percent  was  not  substantial.  See 
discussion  in  preamble,  44  FR  at  43180 
(July  23, 1979).  ERA  received  many 
comments  critical  of  this  approach. 
Several  commenters  suggested  that  any 
derating  in  excess  of  10  percent  was  a 
substantial  derating  and  should  prevent 
issuance  of  a  prohibition  order.  Others 
suggested  that  deratings  of  less  than  10 
percent  should  be  evaluated  on  a  case- 
by-case  basis. 

After  consideration  of  the  comments 
on  the  interim  rule,  ERA  has  determined 
to  adopt  a  presumption  that  (1)  a 
derating  of  less  than  10  percent  will  not 
be  judged  substantial  unless  convincing 
evidence  to  the  contrary  is  submitted  in 
rebuttal,  and  (2)  a  derating  of  10  percent 
or  more,  but  less  than  25  percent,  will  be 
considered  by  ERA  on  a  case-by-case 
basis.  A  derating  of  25  percent  or  more 


will  automatically  be  regarded  as 
substantial. 

ERA  believes  it  is  important  to  permit 
rebuttal  of  the  presumptive  threshold  for 
a  derating  of  less  than  10  percent.  This 
procedure  will  allow  ERA  to  take  into 
account,  for  example,  small  industrial 
operations  with  one  or  two  boilers 
where  even  a  small  derating  of  one  unit 
could  contribute  to  a  significant 
reduction  in  output. 

One  commenter  suggested  that  ERA 
should  adopt  a  two  step  approach  in 
which  the  impact  on  the  unit  would  first 
be  considered.  If  a  substantial  derating 
of  the  unit  were  found,  the  prohibition 
order  proceeding  would  be  terminated. 

If  the  impact  of  ihe  derating  on  the  unit 
were  not  clear,  ERA  would  be  allowed 
to  consider  the  impact  of  the  derating  on 
the  plant  site.  Other  commenters  were 
critical  of  ERA’S  stated  intention 
(§  504.5(f)(2)  of  the  interim  rule)  to 
consider  the  impact  of  the  reduction  in 
available  capacity  on  the  system  as  well 
as  on  the  unit  itself.  ERA  has 
determined,  for  purposes  of  the  final 
rule,  to  consider  only  the  impact  of  the 
reduction  in  rated  capacity  on  the 
individual  unit,  unless  the  potential 
order  recipient  presents  compelling 
evidence  that  consideration  of  the 
impact  of  the  reduction  in  available 
capacity  on  the  system  is  appropriate. 

Criticism  was  also  expressed  with 
respect  to  a  case-by-case  assessment  of 
the  impact  of  a  derating  exceeding  10 
percent  of  a  unit’s  rated  capacity.  This 
procedure  was  characterized  as 
unreasonable  since  consideration  would 
be  focused  on  a  threshold  percentage 
and  permanent  operational  burdens 
would  be  compared  with  factors  that  are 
temporary,  such  as  excess  capacity. 

ERA  believes,  as  now  structured,  file 
final  rule  eliminates  this  criticism  since 
ERA  will  consider  only  the  impact  on 
the  individual  unit  unless  urged  to  do 
otherwise  by  the  owner  or  operator  of 
the  unit. 

Because  of  ERA’S  statement  in  the 
interim  rule  of  its  intention  to  consider 
reductions  in  rated  capacity  affecting 
utility  systems  where  the  unit  involved 
is  a  powerplant,  some  commenters  felt 
that  it  was  ERA’S  intention  to  encroach 
upon  the  state  regulatory  authorities  by 
making  its  own  determinations  of  the 
capacity  requirements  for  particular 
utility  systems.  ERA  believes  these 
views  to  be  based  upon  a 
misunderstanding  of  its  intention.  In  any 
case,  the  issue  is  moot  because  ERA 
intends  to  make  this  assessment  only  on 
a  unit  specific  basis. 

Several  commenters  asked  that  ERA 
consider  other  factors  indirectly 
associated  with  conversion  such  as 
purchasing  emission  offsets  in 


"nonattainment”  areas.  Because  ERA 
will  address  derating  on  a  unit  specific 
basis,  such  factors  are  not  appropriate 
for  consideration  in  assessing  derating. 
Such  factors  will  be  considered  by  ERA 
in  connection  with  the  financial 
feasibility  finding  required  by  §  504.6(a) 
and  described  in  §  504.6(g)  of  these 
regulations. 

4.  Financial  Feasibility  (%  504.6(f)). 
Interim  rule  §  §  504.5(g)  and  506.2(g) 
relating  to  how  ERA  will  determine 
“financial  feasibility”  for  electric 
powerplants  or  MFBIs,  respectively, 
have  been  replaced  by  final  rule 
§  504.6(f)  for  all  existing  facilities. 

Under  this  final  rule,  as  in  the  interim 
rule,  ERA  will  presume  that  it  is 
financially  feasible  to  use  an  alternate 
fuel  as  a  primary  energy  source  if,  by 
using  the  general  cost  calculation  to  be 
adopted  later  (see  45  FR  42190,  June  23, 
1980)  and  the  firm’s  cost  of  capital 
instead  of  a  specified  discount  rate,  it 
can  be  shown  that  the  cost  of  using  the 
alternate  fuel  does  not  substantially 
exceed  the  cost  of  using  imported 
petroleum.  ERA  will  use  either  the  firm’s 
cost  of  capital  or  a  specified  discount 
rate  whichever  is  more  favorable  to  the 
potential  order  recipient. 

A  number  of  commenters  indicated 
that  it  was  inappropriate  for  ERA  to 
equate  the  “substantially  exceeds”  cost 
calculation  with  the  financial  feasibility 
test  pertaining  to  the  prohibition  order 
issuance  process.  These  commenters 
expressed  concern  that  ERA  would 
thereby  shift  the  burden  of  proof  on  the 
financial  feasibility  finding  to  the 
potential  order  recipient,  who  must  then 
seek  to  rebut  it.  The  commenters  were 
especially  concerned  over  what  they 
perceived  to  be  ERA’S  grafting  of  a  cost 
test  intended  to  be  used  for  “fuels 
decisions"  onto  the  financial  feasibility 
determination  associated  with 
prohibiting  the  use  of  oil  or  natural  gas 
by  existing  facilities.  It  was  suggested 
that  a  “one-on-one”  test,  to  determine 
whether  the  cost  of  using  an  alternate 
fuel  as  a  primary  energy  source  exceeds 
the  cost  of  using  imported  petroleum  as 
the  primary  energy  source,  would  be 
appropriate  for  making  the  financial 
feasibility  finding. 

Other  commenters  objected  to  the 
complexity  of  the  economic  analysis 
that  will  be  involved  in  this  assessment. 
They  asked  that  ERA  give  equitable 
consideration  to  all  factors  that  affect 
financial  feasibility  for  a  particular  unit 
and  that  any  economic  analysis  required 
contain  only  one  cash  flow  comparison. 
In  the  preamble  to  the  interim  rule,  44 
FR  43180  (July  23, 1979),  ERA  discussed 
in  detail  its  reasons  for  proposing  the 
formula  approach  to  the  financial 
feasibility  finding,  including  why  it 
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believes  the  use  of  the  “substantially 
exceeds”  criteria  is  both  appropriate 
and  applicable  to  this  finding.  To  the 
extent  that  such  discussion  is  applicable 
to  the  comments  received  on  the  interim 
rule’s  financial  feasibility  finding,  ERA 
does  not  believe  it  is  necessary  to  repeat 
it  here.  However,  ERA  feels  that  it  is 
important  to  make  two  relevant 
observations  regarding  the  use  of  the 
“substantially  exceeds”  cost  calculation 
in  its  determinations  of  financial 
feasibility. 

First,  it  must  be  stressed  that  the 
financial  feasibility  determination  that 
may  result  from  application  of  the 
general  cost  calculation  is  only  a 
presumption;  it  may  be  rebutted  by  a 
potential  order  recipient.  ERA  will  take 
into  account  other  relevant  factors 
pertaining  to  the  firm’s  financial 
situation,  when  such  factors  are 
introduced  by  the  potential  order 
recipient. 

Second,  ERA  calls  attention  to  the  fact 
that  the  cost  calculation  methodology 
employed  in  making  this  finding  under 
the  interim  rule  was  revoked  by  ERA, 
effective  June  17, 1980,  45  FR  40966 
(June  17, 1980).  A  new  cost  calculation 
methodology  was  proposed  in  a  Notice 
of  Proposed  Rulemaking  published  on 
June  23, 1980  (45  FR  42190).  Accordingly, 
the  foregoing  discussion  of  the  cost 
calculation  to  be  used  in  assessing 
financial  feasibility  is  subject  to  change 
depending  on  the  methodology  finally 
adopted. 

ERA  included  a  methodology  in 
Appendix  I  of  the  interim  rule  for 
computing  a  firm’s  own  cost  of  capital 
for  use  in  the  presumptive  portion  of  the 
financial  feasibility  finding.  Essentially, 
it  required  a  computation  of  the  real 
after-tax  weighted  average  marginal 
cost  of  capital.  The  equity  portion  of  the 
cost  of  capital  is  computed  with  the 
capital  asset  pricing  model.  One  of  the 
parameters  required  to  use  this  model  is 
the  mean  excess  return,  which  measures 
the  returrwelative  to  the  risk  free  rate  of 
return,  on  the  Standard  and  Poor’s  (S&P) 
500  composite  index. 

ERA  used  data  for  a  five  year  period 
to  determine  the  mean  excess  return  on 
the  S&P  composite  index.  Several 
commenters  stated  that  five  years  was 
not  enough  and  suggested  that  ERA  use 
a  longer,  more  stable  period  such  as  was 
used  by  Ernst  &  Whinney  to  determine 
the  mean  real  after-tax  weighted 
average  marginal  cost  of  capital.1  One 
commenter  recommended  that  ERA  use 
the  same  period  as  that  used  by  Ernst  & 
Whinney. 


•Ernst  &  Whinney,  Costs  of  Capital  and  Rates  of 
Return  for  Industrial  Firms  and  Class  A&B  Electric 
Utility  Firms,  June  1979. 


After  considering  these  comments, 

ERA  has  decided  to  use  the  same  period 
that  Ernst  &  Whinney  used  in  its  study. 
Therefore,  the  mean  excess  return  on 
the  S&P  500  which  will  be  used  in 
Appendix  I  is  the  mean  as  computed  by 
Ibbotson  and  Sinquefield2  for  the  years 
1926-1976—9.2%. 

One  commenter  noted  that  the  risk¬ 
free  rate  of  return  used  in  the  regression 
equation  should  be  corrected  so  that  it  is 
not  the  bank  discount  rate.  ERA  notes 
that  this  observation  is  correct  and  has 
provided  an  equation  that  may  be  used 
to  make  this  correction,  and  to  convert 
the  annual  yield  to  a  monthly  yield.  The 
derivation  of  the  equation  which 
corrects  the  yield  is  contained  in 
technical  Appendix  II  of  the  Ernst  & 
Whinney  study  referenced  above. 

Several  commenters  stated  that  the 
previous  year’s  GNP  deflater  should  not 
be  used  as  the  expectation  of  inflation  to 
adjust  the  nominal  cost  of  capital  to  the 
real  cost  of  capital.  One  commenter 
stated  that  the  rate  of  inflation  as 
computed  over  the  equipment’s  useful 
life  should  be  used.  Another  stated  that 
a  weighted  average  of  several  years 
inflation  should  be  used.  ERA  does 
agree  that  another  indicator  of  inflation 
could  be  a  better  measure  of  inflation 
expectation  and  is  studying  the  matter.' 
However,  until  ERA  can  identify  a 
specific  indicator  which  is  clearly 
superior  to  the  previous  year’s  GNP 
deflater,  ERA  will  continue  to  use  the 
previous  year’s  GNP  deflater. 

ERA  has  accumulated  some 
experience  using  Appendix  I  and  has 
observed  that  the  data  called  for  is  not 
always  available.  Therefore,  ERA  is 
now  expanding  the  potential  sources  of 
data  and  will  allow  the  use  of  an 
alternate  methodology  when  the  capital 
structure  does  not  consist  of  debt, 
preferred  equity  or  common  equity  [e.g., 
a  university). 

Other  commenters  suggested  that 
ERA  limit  its  consideration  of  financial 
feasibility  to  the  market  response  to  a 
bona  fide  attempt  by  the  company  to 
raise  capital  at  a  reasonable  cost,  as 
well  as  to  consideration  of  the  total 
capital  needs  of  the  company. 

Another  commenter  took  exception  to 
limiting  consideration  of  ability  to  raise 
capital  for  conversion  to  the  same 
criteria  applicable  to  the  lack  of  capital 
availability  exemption.  (See  §  503.35  of 
the  Final  Rule  for  New  Facilities,  45  FR 
at  38317  (June  6, 1980)).  The  exemption 
criteria  referred  to  measure  capital 


1  Ibbotson,  R.  E.  and  R.  A.  Sinquefield,  Stocks, 
Bonds,  Bills,  and  Inflation,  Charlottesville,  Va.  The 
Financial  Analysts  Research  Foundation,  1977,  cited 
by  Ernst  &  Whinney,  Costs  of  Capital  and  Rates  of 
Return  for  Industrial  firms  and  Class  A&B  Electric 
Utility  Firms,  June  1979.  Pgs.  3-8. 


availability  on  a  parent  firmwide  level, 
over  a  five  year  period.  Another 
commenter  maintained  that  ERA  was 
not  authorized  to  employ  a  parent  firm 
approach  in  measuring  financial 
feasibility  for  issuance  of  a  prohibition 
order.  That  approach,  according  to  the 
commenter,  might  result  in  issuance  of  a 
prohibition  order  even  where  an  MFB1 
could  demonstrate  that  compliance 
would  require  the  termination  of  certain 
manufacturing  activities. 

ERA  notes  that  the  parent  firm 
approach  accords  with  the  approach 
adopted  in  the  final  rule  for  new 
facilities  for  exemptions  for  lack  of 
capital  availability  (45  FR  38317  (June  6, 
1980)).  ERA  finds  no  basis  under  FUA 
for  restricting  the  scope  of  its  evaluation 
of  capital  availability  to  a  subsidiary 
firm.  Such  a  norrow  interpretation  could 
make  the  statutory  financial  feasibility 
standard  dependent  upon  internal 
corporate  organizational  and  accounting 
practices;  a  result  which  we  do  not 
believe  Congress  intended. 

ERA  also  observes  that  in  addressing 
a  financial  issue  in  a  different  context, 
with  respect  to  the  “substantial  financial 
penalty”  test  for  classification  of  a 
facility  as  new  or  existing  under  section 
103  of  FUA,  Congress  explicitly  directed 
DOE  to  consider  financial  impacts 
relative  to  the  person  owning, 
controlling  or  operating  the  facility, 
including  the  parent  company.  We 
believe  that  this  approach  is  instructive 
in  regard  to  our  assessment  of  the 
financial  impacts  upon  a  company  of 
conversion  to  the  use  of  alternate  fuels 
under  Title  III  of  the  Act. 

Various  commenters  asked  that  ERA 
reevaluate  its  position  that  utilities  can 
raise  the  necessary  capital  for  unit 
conversions  through  rate  relief  from 
appropriate  regulatory  authorities. 

These  commenters  argue  that  this  policy 
will  operate  to  effectively  eliminate  the 
capital  availability  component  of  the 
financial  feasibility  test,  as  ERA  will 
always  find  that  adequate  capital  can  be 
obtained  under  this  assumption.  ERA 
has  decided  to  retain  this  approach 
since  it  is  consistent  with  the  regulations 
adopted  for  new  facilities  for  an 
exemption  based  on  a  lack  of  capital 
availability  (45  FR  38316,  June  6, 1980), 
when  dealing  with  large  utilities. 
However,  for  small  utilities,  ERA  will 
consider  the  impact  of  raising  additional 
capital  upon  the  potential  order 
recipient’s  customers  in  connection  with 
the  financial  feasibility  finding. 

A  commenter  urged  that  ERA’S 
financial  feasibility  standard  of  “loss  of 
production”  (§  506.2(g)(3)  of  the  interim 
rule)  be  broadened  to  include 
measurement  of  loss  of  profits  that  may 
result  because  of  substantial  conversion 
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costs,  overall  production  delays, 
downtime  and  other  expenses  stemming 
from  conversion  of  an  existing  MFBI. 
ERA  will  consider  any  relevant  factors 
presented  by  the  potential  order 
recipient  in  connection  with  calculating 
the  cost  test,  if  they  bear  upon  the 
competitive  viability  of  the  site  or  loss 
of  production  at  the  site  during  the 
period  required  for  the  conversion.  This 
will  include  expenses  associated  with 
downtime  but  will  not  include  tenuous 
and  difficult  to  quantify  items,  such  as 
foregone  opportunities  and  lost  profits 
resulting  from  downtime.  ERA  notes  that 
such  expenses  would  have  been 
incurred  had  the  firm  voluntarily 
converted  the  unit,  and  that,  in  fact, 
many  firms  have  already  incurred  such 
losses  voluntarily.  A  paragraph  (B)  has 
been  added  to  §  504.6(f)(3)  to  clarify 
ERA’S  position  on  this  issue. 

5.  Prohibition  Against  Excessive  Use 
of  Petroleum  or  Natural  Gas  in  Mixtures 
(t  504.7).  Interim  rule  §§  504.6(h)  and 
508.2(h)  relating  to  the  manner  by  which 
ERA  will  prohibit  the  excessive  use  of 
petroleum  or  natural  gas  in  mixtures  by 
existing  electric  powerplants  and 
MFBI8,  respectively,  have  been 
combined  and  redesignated  as  §  504.7  in 
the  final  rule  for  all  existing  facilities. 

As  in  the  case  of  the  interim  rule,  this 
section  substantially  tracks  the 
corresponding  statutory  language.  ERA 
intends  to  issue  a  Notice  of  Proposed 
Rulemaking  to  establish  criteria  and  a 
specific  process  for  the  issuance  of 
prohibition  orders  pursuant  to  this 
section. 

F.  Criteria  for  Petitions  for  Exemptions 
from  Applicable  Prohibitions 

1.  Subpart  C — General  Requirements 
For  Exemptions,  a.  General  requirement 
cost  calculation  (%  504.12).  Numerous 
comments  were  received  with  respect  to 
the  cost  calculation  employed  in 
§  §  504.12  and  506.12  of  the  interim  rule. 
The  cost  calculation  was  to  be  used  by 
petitioners  in  petitioning  for  an 
exemption  based  upon  the  cost  of 
operating  a  unit  to  burn  an  alternate 
fuel. 

After  considering  these  comments 
ERA  revoked  §  §  504.12  and  506.12  of  the 
interim  rule,  effective  June  17, 1980  (45 
FR  40966),  and  proposed  a  new  rule  with 
respect  to  the  cost  calculation  for  public 
comment,  45  FR  42190  (June  23, 1980). 

b.  No  alternative  power  supply 
(%  504.13).  Several  comments  were 
received  suggesting  that  the 
determination  of  “reasonable  cost" 
under  Section  313  of  the  Act  should  (1) 
be  independent  of  any  cost  calculation 
associated  with  the  "substantially 
exceeds”  cost  test  under  Section  312  of 
the  Act  and  (2)  should  not  rely  upon  the 


price  of  imported  petroleum.  ERA 
agreed  with  similar  comments  received 
prior  to  publication  of  the  interim  rule 
for  new  facilities,  44  FR  28960  (May  17, 
1979),  and  revised  the  pertinent 
reasonable  cost  test  at  that  time.  ERA 
also  addressed  comments  which 
criticized  the  comparison  to  the  cost  of 
imported  petroleum  in  the  preamble  to 
the  final  rule  for  new  facilities,  45  FR 
38303  (June  6, 1980),  and  will  not  address 
them  here. 

One  comment  stated  that  the 
consultative  role  of  the  FERC  had  been 
reduced  to  a  mere  formality.  Through 
inadvertance,  the  statutory  provision  for 
consultation  with  FERC  was  omitted 
from  the  proposed  rule,  44  FR  5808 
(January  29, 1979),  but  was  subsequently 
added  to  the  interim  rule,  44  FR  28960 
(May  17, 1979).  The  interim  rule  and  this 
final  rule  restate  the  language  of  the 
statutory  provision. 

c.  Terms  and  conditions  (%  504.17).  A 
number  of  comments  criticized  ERA  for 
suggesting  that  the  terms  and  conditions 
of  an  exemption  might  require  existing 
facilities  to  use  specified  liquid  or 
gaseous  alternate  fuel,  44  FR  43185  (July 
23, 1979).  Commenters  expressed 
concern  that  such  a  requirement  might 
necessitate  significant  modification  of 
an  existing  unit.  However,  ERA  does  not 
intend  to  impose  as  a  term  or  condition 
for  an  exemption  a  future  requirement 
that  an  alternate  fuel  be  used,  when 
available,  if  such  a  requirement  would 
necessitate  substantial  modification  to 
the  unit. 

2.  Subpart  D — Temporary  Exemptions 
for  Existing  Facilities,  a.  Lack  of 
alternate  fuel  supply  504.31).  Interim 
rule  §  §  504.21  and  506.21  relating  to 
temporary  exemptions  due  to  a  lack  of 
an  alternate  fuel  supply  for  existing 
powerplants  and  MFT3Is,  respectively, 
have  been  replaced  by  final  rule  §  504.31 
for  all  existing  facilities. 

In  order  to  treat  existing  facilities  in  a 
manner  comparable  to  new  facilities 
with  respect  to  this  exemption,  ERA  has 
created  an  alternative  evidentiary 
submission  applicable  to  MFBIs  which 
will  be  operated  less  than  600  hours  per 
year,  such  as  auxiliary  units  for 
powerplants.  In  such  cases,  the 
petitioner  will  be  granted  an  exemption 
based  on  (1)  a  certification  that  the  use 
of  the  unit  will  be  so  limited  and  (2)  a 
compliance  plan  as  required  by  §  504.17. 

b.  Site  limitations  f§  504.32).  Interim 
rule  §  §  504.22  and  506.22  relating  to  how 
ERA  will  assess  site  limitations  with 
respect  to  powerplants  and  MFBIs, 
respectively,  have  been  replaced  by 
final  rule  §  504.32  for  all  existing 
facilities. 

To  correct  an  inadvertent  omission  in 
the  interim  rule  and  to  make  clear  that 


ERA  will  consider  environmental  site 
limitations,  the  eligibility  section  for  this 
exemption  has  been  redrafted  to 
conform  to  the  exact  language  of  FUA 
Sections  103(a)(16)(D)  and  (a)(16)(E) 
with  respect  to  facilities  necessary  to 
assure  compliance  with  environmental 
requirements. 

One  commenter  urged  that  the  filing 
requirements  for  this  exemption  be 
reduced  to  enable  a  petitioner  to  obtain 
a  site  limitation  exemption  with  a 
minimal  showing  where  it  is  obvious 
that  the  exemption  is  warranted,  and 
further  suggested  that  certain  categories 
of  site  limitations  such  as  lack  of 
adequate  land  be  recognized,  without 
further  showing,  as  probable  grounds  for 
exemption.  Because  a  petitioner  is 
required  to  take  action  to  eliminate  the 
site  limitation  by  the  end  of  the 
temporary  exemption  period,  ERA 
believes  it  is  appropriate  to  ask  that  the 
petitioner  indicate  the  nature  of  the 
physical  limitation  and  describe  the 
steps  to  be  taken  to  overcome  the 
limitation.  Examples  of  the  kind  of 
evidence  that  may  be  submitted  in 
satisfaction  of  these  requirements  are 
listed  in  the  rule  as  a  guide.  The  showing 
required  in  a  particular  case  will  depend 
on  the  applicable  facts.  ERA  intends  to 
take  a  flexible  approach  with  regard  to 
the  requirements  of  this  and  all  other 
exemptions. 

c.  Inability  to  comply  with  applicable 
environmental  requirements  (%  504.33). 
Interim  rule  §§504.23  and  506.23  relating 
to  temporary  exemptions  based  on 
environmental  requirements  for 
powerplants  and  MFBIs,  respectively, 
have  been  replaced  by  final  rule  §  504.33 
for  all  existing  facilities. 

One  commenter  pointed  out  the 
difficulty  in  performing  the  extensive 
modeling  which  may  be  required  in 
order  to  quality  for  the  environmental 
exemption  within  the  three-month 
period  ordinarily  permitted  in  a 
prohibition  order  proceeding  [See, 

§  501.51(b)(5)).  ERA  recognizes  this 
difficulty,  but  has  concluded  that  it 
would  be  inappropriate  to  reduce  the 
evidentiary  requirements  for  this 
exemption,  as  suggested  by  the 
commenter.  ERA  will,  however,  be  very 
flexible  in  considering  requests  for 
extensions  of  the  three-month  period,  as 
provided  for  in  §  501.51(b)(5).  ERA  will 
also  consider  waiving  or  reducing  the 
evidentiary  requirements,  where 
appropriate. 

d.  Future  use  of  synthetic  fuels 

(%  504.34).  Interim  rule  §  §  504.24  and 
506.24  relating  to  temporary  exemptions 
based  on  the  future  use  of  synthetic 
fuels  by  powerplants  and  MFBIs, 
respectively,  have  been  replaced  by 
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final  rule  $  504.34  for  all  existing 
facilities. 

In  response  to  a  number  of  comments, 
ERA  has  substantially  reduced  the 
requirements  for  the  synthetic  fuels 
exemption  by  the  adoption  of  a 
certification  procedure.  This  procedure 
will  allow  a  petitioner  to  certify  that  he 
is  unable  to  comply  with  the  applicable 
prohibitions  by  use  of  a  synthetic  fuel 
derived  from  an  alternate  fuel  until  the 
end  of  the  proposed  exemption  period, 
but  will  comply  by  use  of  such  fuel  as  a 
primary  energy  source  in  the  unit  by  the 
end  of  the  period.  The  compliance  plan 
contemplated  by  this  exemption  has 
been  split  into  “preliminary”  and  “final” 
compliance  plans.  The  preliminary  plan 
is  to  be  submitted  with  the  petition  and 
must  demonstrate  the  petitioner’s  good 
faith  commitment  to  use  a  synthetic  fuel. 
This  exemption  may  be  granted  on  the 
basis  of  a  preliminary  plan,  but  it  will 
not  become  effective  until  ERA 
approves  the  final  plan.  The  final  plan 
must  contain  copies  of  binding  contracts 
for  the  purchase  of  the  synthetic  fuel 
and  a  fist  of  milestones  leading  to 
synthetic  fuel  use. 

One  commenter  urged  ERA  to  provide 
that  the  recipient  of  a  temporary 
exemption  based  on  future  use  of 
synthetic  fuels  may  receive  another 
exemption  if,  at  the  end  of  the 
temporary  exemption  period,  the 
synthetic  fuel  is  unavailable  at  a 
reasonable  cost.  While  it  may  be 
appropriate  in  extraordinary 
circumstances  to  consider  any  other 
exemption  for  which  a  petitioner  may  be 
eligible  if  the  synthetic  fuel  intended  to 
be  used  is  unavailable  at  the  end  of  the 
exemption  period,  ERA  does  not  believe 
that  an  express  provision  for  such  a 
possibility  is  necessary.  Any  material 
change  in  circumstances  over  the  course 
of  the  exemption  period  will,  of  course, 
be  given  consideration  if  necessary  in 
the  case  of  this  and  all  other 
exemptions. 

e.  Use  of  innovative  technologies 
(%  504.36).  Interim  rule  §  §  504.25  and 
506.25  relating  to  temporary  exemptions 
based  on  the  use  of  innovative 
technologies  by  powerplants  and  MFBIs. 
respectively,  have  been  replaced  by 
final  rule  §  504.36  for  all  existing 
facilities. 

This  temporary  exemption  is  now  a 
certification  exemption  requiring  the 
petitioner  to  certify  that  he  will  comply 
with  the  applicable  prohibitions  at  the 
end  of  the  proposed  exemption  period 
by  the  adoption  of  an  innovative 
technology  for  the  use  of  an  alternate 
fuel  as  a  primary  energy  source.  Like  the 
synthetic  fuels  exemption  discussed 
above,  the  compliance  plan  requirement 
for  this  exemption  has  been  split  into 


“preliminary”  and  “final”  plans.  An 
order  granting  this  exemption  will  not 
become  effective  until  ERA  approves  the 
final  compliance  plan.  Since  ERA  also 
must  decide  whether  or  not  the 
technology  proposed  to  be  used  is 
innovative,  ERA  encourages  the 
petitioner  to  request  a  conference, 
before  either  a  proposed  prohibition 
order  is  issed  or  an  exemption  petition  is 
filed  to  discuss  plans  to  use  the 
proposed  technology. 

f.  Retirement  exemption  (%  504.38). 
Interim  rule  §  §  504.27  and  506.26 
pertaining  to  a  temporary  retirement 
exemption  for  a  powerplant  or  MFBI, 
respectively,  have  been  replaced  by 
final  rule  §  504.38  for  all  existing 
facilities. 

In  response  to  the  suggestions  of 
commenters,  the  requirements  for  this 
exemption  have  been  substantially 
reduced  by  the  adoption  of  a 
certification  procedure  requiring  a 
petitioner  to  submit  (1)  a  duly  executed 
certification  that  the  facility  will 
permanently  cease  operation  at  the 
expiration  of  the  temporary  exemption 
period  and  (2)  a  compliance  plan  as 
required  under  §  504.17.  In  addition,  to 
correct  an  inadvertant  omission  in 
interim  rule  §  504.27(d),  pertaining  to  the 
duration  of  the  temporary  retirement 
exemption,  the  corresponding  final  rule 
provision  has  been  written  to  conform 
with  the  Act. 

g.  Reliability  exemption  (%  504.39). 
Interim  rule  §  504.28  relating  to  a 
temporary  exemption  for  a  powerplant 
necessary  to  maintain  reliability  of 
service  has  been  replaced  by  fined  rale 
§  504.39. 

ERA  received  a  number  of  comments 
criticizing  the  loss  of  load  probability 
(LOLP)  test  for  this  exemption  as  an 
unreliable  and  inaccurate  measure  of 
reliability.  Criticism  also  was  directed  at 
the  components  of  the  test.  It  was 
argued  that  the  LOLP  analysis  cannot 
properly  be  computed  for  an  electrical 
region  because  LOLP  evaluations  are 
not  made  for  power  supply  areas,  but 
rather  are  intended  only  for  areas  that 
are  centrally  planned  and  dispatched. 

Some  smaller  utilities  also  complained 
that  the  data  required  to  perform  these 
calculations  on  an  electric  region  basis 
are  not  available  to  them.  ERA  still 
believes  that  LOLP,  on  a  regional  basis, 
is  a  valid  measure  of  future  reliability  of 
service.  However,  appropriate  will  be 
made  to  take  account  of  the  petitioner’s 
special  circumstances.  For  the  purposes 
of  this  temporary  exemption  for  existing 
powerplants  (and  also  for  the  reliability 
of  service  demonstration  required  for 
the  permanent  exemption  for  existing 
peakload  powerplants  (§  504.58)),  ERA 
has  adopted  a  simpler  criterion,  based 


on  a  reserve  margin.  Petitioners  may 
elect  to  use  this  criterion  or  to  propose 
an  alternate  criterion,  such  as  LOLP. 
Under  this  test  reliability  is  considered 
to  be  impaired  if,  in  the  absence  of  the 
existing  facility,  the  projected  annual 
peakload  reserve  margin  during  the  first 
year  for  which  the  exemption  is  sought 
will  be  less  than  15  percent.  This  reserve 
margin  must  be  calculated  on  the  basis 
of  the  electric  region,  or  if  more 
appropriate,  the  electric  control  area. 
Utilities  that  are  dependent  on 
hydroelectric  sources  for  at  least  20 
percent  of  their  supply  are  considered  to 
have  a  reliability  impairment  if,  under 
normal  water  conditions,  the  electric 
regions’  reserve  margin  is  less  than  20 
percent  in  the  absence  of  the  existing 
facility.  This  higher  threshold  is 
intended  to  compensate  for  the 
reduction  in  hydro  power  availability 
during  dry  years. 

One  commenters  suggested  that  if  a 
petitioner  believes  that  he  can  show  a 
probable  impairment  of  reliability  on 
any  basis  that  he  chooses,  §  311(g)  of  the 
Act  authorizes  that  petitioner  to  file  for 
an  exemption  with  or  without  ERA 
concurrence.  ERA  believes  the  reserve 
margin  criterion  will  be  acceptable  to 
most  petitioners.  ERA  strongly 
recommends  that  a  petitioner  confer 
with  ERA  before  submitting  a  petition 
based  on  a  different  criterion,  although 
such  a  conference  is  not  mandatory. 

Another  commenter  contends  that  a 
utility  should  be  free  to  continue  to  use 
an  exempt  unit  for  the  most  sensible  use 
rather  than,  as  required  by  interim  rule 
§  504.24(d),  solely  to  prevent  an  actual 
reliability  impairment.  ERA  does  not 
intend  that  a  powerplant  operating 
under  this  exemption  be  the  “last 
dispatched,”  since  this  would  increase 
the  use  of  less  efficient  powerplants.  For 
the  purposes  of  this  exemption,  a 
“reliability  impairment”  is  a  condition 
existing  over  a  period  of  months  or 
years,  and  does  not  depend  on  hour-by¬ 
hour  changes  in  load  or  supply 
availability.  During  years  of  reliability 
impairment,  ERA  would  expect  the 
exempt  unit  to  be  used  sensibly,  that  is, 
in  accordance  with  normal  dispatch 
procedures.  However,  when  the  period 
of  impairment  ends,  the  operation  of  the 
facility  can  no  longer  be  justified  on  a 
reliability  basis,  and  its  use  in  the 
normal  dispatch  order  would  no  longer 
be  permitted  under  this  exemption. 

h.  Temporary  peakload  powerplant 
exemption  (%  504.40).  Interim  rule 
§  504.29  relating  to  a  temporary 
peakload  exemption  for  an  existing 
powerplant  has  been  replaced  by  final 
rule  §  504.40. 

The  evidentiary  requirements  for  this 
exemption  have  been  substantially 
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reduced.  The  petitioner  must  certify  that 
the  powerplant  is  to  be  operated  solely 
as  a  peakload  powerplant  and  to  meet 
peakload  demand  for  the  period  of  the 
exemption.  The  certification  also  must 
set  forth  the  design  capacity  of  the  unit 
and  its  maximum  allowable  generation 
in  kilowatt  hours  for  each  12  month 
period  of  operation.  Finally,  the 
petitioner  must  submit  a  compliance 
plan  in  accordance  with  §  504.17.  The 
additional  requirement  contained  in  the 
interim  rule  to  describe  petroleum  and 
gas  use  and  conservation  measures 
taken  or  intended  to  be  taken  has  been 
deleted. 

3.  Subpart  E— Permanent  Exemptions 
for  Existing  Facilities,  a.  Lack  of 
alternate  fuel  supply  (%  504.51).  Interim 
rule  §  §  504.31  and  506.21  relating  to 
permanent  exemptions  due  to  a  lack  of 
an  alternate  fuel  supply  for  existing 
powerplants  and  MFBIs,  respectively, 
have  been  replaced  by  final  rule  §  504.51 
for  all  existing  facilities. 

In  order  to  treat  existing  facilities  in  a 
manner  comparable  to  new  facilities 
with  respect  to  this  exemption,  ERA  has 
created  an  alternative  evidentiary 
submission  applicable  to  MFBIs  which 
will  be  operated  less  than  600  hours  per 
year,  such  as  auxiliary  units  for 
powerplants.  In  such  cases,  the 
petitioner  will  be  granted  an  exemption: 
(1)  based  on  a  certification  that  the  use 
of  the  unit  will  be  so  limited;  and  (2)  that 
the  use  of  a  mixture  of  petroleum  or 
natural  gas  and  an  alternate  fuel  for 
which  an  exemption  would  be  available 
is  not  economically  or  technically 
feasible. 

b.  Site  limitations  (\  504.52).  Interim 
rule  §  §  504.32  and  506.32  relating  to  the 
basis  for  an  exemption  due  to  site 
limitations  for  a  powerplant  or  MFBI, 
respectively,  have  been  replaced  by 
final  rule  §  504.52  for  all  existing 
facilities. 

One  commenter  expressed  concern 
that  ERA,  contrary  to  the  terms  of 
Section  312(a)  of  the  Act,  required  all  six 
of  the  exemplary  site  limitations 
contained  in  the  interim  rule  be  satisfied 
in  order  to  qualify  for  the  exemption. 
ERA  believes  that  §  504.32  clearly 
provides,  consistent  with  Section  312(a) 
of  the  Act,  that  a  demonstration  of  any 
one  of  the  limitations  would  be 
sufficient  to  qualify  for  an  exemption. 

c.  State  or  local  requirements 

(\  504.54).  Interim  rule  §  §  504.34  and 
506.34  pertaining  to  State  and  local 
requirements  as  a  basis  for  exemptions 
by  powerplants  or  MFBIs,  respectively, 
have  been  replaced  by  final  rule  §  504.54 
for  all  existing  facilities. 

One  commenter  indicated  that 
paragraphs  (2)  and  (5)  of  §  506.34(a)  of 
the  interim  rule  were  redundant.  ERA 


agrees  and  has  accordingly  deleted 
paragraph  (5). 

Another  commenter  suggested  that 
ERA  should  waive  a  utility’s 
responsibility  to  comply  with  State  or 
local  requirements  if  it  is  refused  an 
exemption.  Otherwise,  according  to  the 
commenter,  a  utility  might  receive  a 
final  prohibition  order,  but  be  unable  to 
obtain  requisite  local  permits  for 
conversion.  ERA  believes  that  the 
anticipation  of  any  such  conflict  is 
speculative  at  this  time,  and  should  not 
be  a  part  of  this  rulemaking. 

Another  comment  suggested  that  ERA 
should  consider  the  reasonableness  of 
compliance  with  State  or  local 
requirements  without  resort  to  the  cost 
calculation.  ERA  notes  that  Section 
312(b)  of  the  Act  requires  a 
demonstration,  where  the  State  or  local 
requirement  is  under  a  building  code  or 
nuisance  or  zoning  law,  that  no  other 
exemption  could  be  granted  for  the 
petitioner’s  facility.  The  phrase  "no 
other  exemption”  includes  the  cost- 
related  exemptions  which  incorporate 
the  cost  calculations.  ERA,  therefore,  is 
bound  by  the  Act  to  require  petitioners, 
in  such  instances,  to  examine  the 
availability  of  other  exemptions, 
including  the  cost-related  exemptions. 

One  comment  suggested  that  the  sole 
discretionary  criterion  under  FUA  for 
granting  this  exemption  is  whether  the 
State  or  local  requirement  was 
expressly  designed  to  evade  FUA.  ERA 
can  find  no  support  in  the  Act  for  such  a 
restrictive  interpretation  of  its 
authorities  with  respect  to  this 
exemption. 

Finally,  one  commenter  expressed 
concern  that  §  §  504.34(b)(4)  of  the 
interim  rule,  which  requires  a 
description  of  activities  the  petitioner 
had  been  involved  in  after  April  20, 

1977,  pertaining  to  enactment  of  the 
State  or  local  requirement,  constituted 
an  unjustified  intrusion  into  the  affairs 
of  private  operators.  ERA  believes  that 
the  information  sought  is  necessary  to 
its  determination  of  whether  or  not  there 
have  been  any  collusive  practices  with 
respect  to  enactment  of  the  requirement. 

d.  Fuel  mixtures  (l  504.56).  Interim 
rules  §  §  504.36  and  506.36  relating  to 
criteria  for  a  fuel  mixtures  exemption  for 
powerplants  and  MFBIs,  respectively, 
have  been  replaced  by  final  rule  §  504.56 
*for  all  existing  facilities. 

ERA  received  a  comment  suggesting 
that  it  should  consider  that  the  term 
“reasonable  level  of  fuel  efficiency,”  as 
used  in  Section  312(d)  of  the  Act,  refers 
to  optimum  system-wide  efficiency 
rather  than  to  minimum  fuel  efficiency 
in  the  unit  using  the  mixture.  The  fuel 
mixtures  exemption  in  FUA  is  unit 
specific.  ERA  does  not  believe  that  it 


has  the  authority  to  introduce  a  system- 
wide  approach  into  the  statutory  criteria 
for  this  exemption. 

ERA  received  comments  suggesting 
that  it  should  recognize  in  its  final  rule 
the  language  contained  in  Section 
312(d)(3)  of  FUA  permitting  the  grant  of 
a  mixtures  exemption  allowing  a  greater 
percentage  of  natural  gas  in  existing 
powerplants,  where  it  is  to  be  burned 
together  with  a  synthetic  fuel  derived 
from  municipal  or  agricultural  waste.  In 
response  to  the  comment,  ERA  will 
propose  a  rule  implementing  the 
provisions  of  Section  312(d)(3)  of  the 
Act. 

ERA  has  simplified  the  evidentiary 
requirements  for  exemptions  where 
installations  proposed  to  use  a  mixture 
containing  25  percent  or  less  natural  gas 
or  petroleum.  For  such  cases,  ERA  has 
established  a  certification  alternative 
where  the  petitioner  need  only  certify 
that  annual  use  of  natural  gas  or  - 
petroleum  will  be  25  percent  or  less. 

Standard  terms  and  conditions  have 
been  extablished  for  the  certification 
alternative.  These  include  (1)  a  25 
percent  limit  on  oil  and  gas  use:  (2) 
insulation  and  maintenance 
requirements;  and  (3)  required  use  of 
only  the  lowest  grade  [i.e.,  quality)  of 
petroleum  available  and  feasible. 

e.  Emergencies  (%  504.57).  Interim 
rules  §  504.37  and  506.37  relating  to 
exemption  for  emergency  use  by 
powerplants  and  MFBIs,  respectively, 
have  been  replaced  by  final  rule  §  504.57 
for  all  existing  facilities. 

ERA  has  simplified  the  criteria  and 
the  procedures  for  requesting  this 
permanent  exemption.  The  final  rule 
requires  a  certification  that  (1)  the 
operation  of  a  unit  under  the  exemption 
wil  occur  only  in  accordance  with  the 
definition  of  emergency;  and  (2)  use  of 
mixtures  is  not  economically  or 
technically  feasible. 

The  final  rule  also  requires  that  an 
annual  report  describing  the  energy  use 
and  a  breakdown  of  monthly  fuel 
consumption  be  filed  at  the  end  of  each 
12-month  period  from  the  effective  date 
of  the  exemption. 

Standard  terms  and  conditions  have 
been  established  in  the  case  of  petitions 
for  emergency  exemptions.  These 
include  (a)  a  requirement  that  operation 
of  the  unit  will  occur  only  in  accordance 
with  the  definition  of  "emergency";  (b) 
insulation  and  maintenance 
requirements;  and  (c)  required  use  of 
only  the  lowest  grade  [i.e.,  quality)  of 
petroleum  available  and  feasible. 

ERA  received  one  comment 
recommending  deletion  of  the  mixtures 
requirement  for  this  exemption,  since 
only  limited  quantities  of  fuel  are 
involved.  Under  Section  313(a)  of  the 
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Act,  the  Secretary  may  grant  an 
emergency  exemption  only  where  the 
petitioner  has  fulfilled  the  requisite 
mixtures  showing. 

One  commenter  suggested  that  ERA 
should  expand  the  definition  of 
“emergency”,  for  utilities,  to  cover  all 
situations  in  which  system  load  cannot 
be  met  by  a  combination  of  available 
system  generation  and  emergency 
purchases  from  adjoining  utilities.  ERA 
believes  that  the  emergency  exemption 
together  with  the  emergency  provisions 
of  §  §  501.191  and  501.192  of  the  Final 
Rule,  44  FR  38298  (June  6, 1980),  will 
cover  emergency  situations  where  a 
utility  would  be  unable  to  meet  system 
load. 

Finally,  ERA  has  modified  the 
evidentiary  requirements  for  this 
exemption,  in  response  to  comments 
that  Section  763  of  the  Act  excludes  the 
grant  or  denial  of  this  exemption  from 
the  NEPA  requirement  to  prepare  an 
environmental  impact  statement,  by 
deleting  the  requirement  to  submit  an 
environmental  analysis. 

f.  Permanent  peakload  powerplants 
(%  504.58).  Interim  rule  §  504.38  has  been 
replaced  by  final  rule  §  504.58. 

One  commenter  opposed  ERA’s 
standard  for  demonstrating  the  technical 
infeasibility  of  modifying  a  powerplant 
to  permit  compliance  with  the 
prohibitions  of  the  Act,  which 
incorporates  the  technical  capability 
tests  in  §  504.5  of  the  interim  rule. 
Technical  infeasibility  must  be  a  less 
demanding  standard,  according  to  the 
commenter,  since  if  the  two  tests  are 
identical,  no  powerplant  found 
technically  capable  of  burning  an 
alternate  fuel  in  a  final  prohibition 
order,  can  be  found  technically 
infeasible  of  modification  and  thus 
eligible  for  a  peakload  exemption.  In 
response  to  this  comment,  ERA  has 
recognized  in  this  final  rule  that  the  term 
“technical  feasibility"  encompasses  a 
broader  scope  than  “technical 
capability."  Accordingly,  ERA  will 
consider  any  pertinent  evidence  on  a 
case-by-case  basis  that  it  is  technically 
infeasible  to  modify  a  facility  to  comply 
with  applicable  prohibitions  of  the  Act, 
even  where  technical  capability  may 
exist. 

ERA  received  one  comment  that  the 
evidentiary  requirements  of 
§  504.38(b) (5—7)  are  substantive  and 
exceed  those  in  the  proposed  rule.  ERA 
has  decided  to  delete  these 
requirements  from  the  final  rule. 

ERA  received  a  number  of  comments 
concerning  use  of  the  LOLP  standard  for 
calculating  reliability  of  service.  In 
response  to  the  comments,  ERA  has 
modified  the  reliability  test  for  a 
permanent  peakload  exemption. 


In  lieu  of  the  LOLP  standard,  ERA  has 
adopted  a  reserve  margin  test,  and  has 
modified  the  evidentiary  requirements 
for  the  exemption  accordingly.  This  test 
is  discussed  at  greater  length  above,  in 
the  preamble  discussion  under  the 
heading  “reliability  exemption." 

ERA  notes  that  a  petitioner  may  use 
an  alternative  test  for  meeting  the 
impairment  of  reliability  criterion.  In 
any  such  case,  ERA  would  review  the 
test  employed  on  a  case-by-case  basis. 
ERA  strongly  recommends  that  any 
petitioner  seeking  to  utilize  an 
alternative  reliability  test,  first  present 
such  test  at  a  prepetition  conference  for 
ERA  review  and  concurrence. 

One  commenter  suggested  that  the 
test  to  determine  “unreasonable 
expense”  under  this  exemption  should 
be  a  one-to-one  economic  comparison  of 
the  real  cost  of  using  oil  compared  to  the 
real  cost  of  converting  to  coal.  ERA 
notes  that  the  method  for  demonstrating 
unreasonable  expense  under  this  final 
rule  is  discretionary  with  the  petitioner. 

One  commenter,  indicating  that  a 
combustion  turbine  utilizing  such 
technologies  as  compressed  air  energy 
storage  can  operate  in  the  range  of  1,500 
to  2,500  full  load  hours  per  year  using 
the  equivalent  amount  of  oil  as  a 
conventional  combustion  turbine 
operating  well  below  the  1,500  hour 
level,  recommended  that  ERA,  in  order 
to  encourage  such  technologies,  should 
define  the  statutory  peakload  generation 
ceiling  in  terms  of  hours  of  equivalent 
oil  use  without  such  technologies.  ERA 
does  not  believe  that  the  definition  of 
“peakload  powerplant”  in  Section 
103(a)  (18)  (A)  of  the  Act  permits  it  to 
interpret  the  peakload  exemption  in  this 
manner.  ERA  does  wish  to  encourage 
compressed  air  energy  storage  but 
believes  this  may  be  done  more 
appropriately  through  the  mixtures 
exemption  (§  504.56). 

g.  Use  of  natural  gas  by  powerplants 
with  capacity  of  less  than  250  million 
BTU’s  per  hour  (%  504.60).  Interim  rule 
§  504.40  has  been  replaced  by  final  rule 
§  504.60. 

ERA  has  simplified  the  criteria  and 
procedures  for  requesting  this 
permanent  exemption.  The  final  rule 
requires  a  certification  that  (1)  the 
powerplant  has  a  design  capability  of 
consuming  any  fuel  or  fuel  mixture  at  a 
fuel  heat  input  rate  of  less  than  250 
million  Btu’s  per  hour;  (2)  the  unit  was  a 
baseload  powerplant  on  April  20, 1977; 
(3)  the  powerplant  is  not  capable  of 
burning  solid  coal,  and  no  suitable  coal 
derivative  is  available;  and  (4)  use  of 
mixtures  is  not  economically  or 
technically  feasible. 

ERA  believes,  that  for  purposes  of  this 
exemption,  a  certification  with  respect 


to  a  lack  of  coal  burning  capability  will 
constitute  a  demonstration  that  the 
powerplant  is  not  capable  of  consuming 
coal  without  substantial  physical 
modification  or  substantial  derating  of 
the  unit. 

Standard  terms  and  conditions  have 
been  established,  including  (1)  a 
requirement  that  this  exemption  may 
only  apply  to  prohibitions  under  section 
301  of  FUA  and  prohibitions  established 
by  final  rules  or  orders  issued  before 
January  1, 1990;  and  (2)  insulation  and 
maintenance  requirements. 

h.  Use  of  liquefied  natural  gas 

(%  504.61).  Interim  rule  §  504.41  has  been 
replaced  by  final  rule  §  504.61. 

In  response  to  comments  received  by 
ERA,  and  to  clarify  ERA’s  intent,  the 
final  rule  has  been  modified  to  require 
that  the  LNG  to  be  used  under  the 
exemption  must  be  produced  outside  the 
“contiguous”  United  States,  rather  than 
“Continental”  United  States. 

i.  Scheduled  equipment  outages 

(%  504.62).  Interim  rule  §  506.39  has  been 
replaced  by  final  rule  §  504.62. 

In  the  interim  rule  ERA  stated  that  if 
the  annual  scheduled  outages  did  not 
exceed  21  days,  the  petitioners  would 
not  have  to  conduct  an  alternate  fuels 
search.  Upon  consideration  of 
comments,  ERA  has  modified  the 
regulations  so  that  if  projected  use  of  the 
proposed  unit  does  not  exceed  an 
average  of  28  days  per  year  over  any 
three-year  period,  the  petitioner  need 
only  submit  a  certification  with  certain 
specified  terms,  including  infeasibility  of 
use  of  a  fuel  mixture.  If  total  use 
exceeds  this  level  of  use,  the  evidentiary 
requirements  have  been  left 
substantially  unchanged. 

Standard  terms  and  conditions  have 
been  established  in  the  case  of  petitions 
for  scheduled  outage  exemptions  which 
are  obtained  by  certification.  These 
include  (a)  a  maximum  limit  on  use  of 
the  unit  for  scheduled  outages  purposes 
only;  (b)  insulation  and  maintenance 
requirements;  (c)  required  use  of  only 
the  lowest  grade  [i.e.,  quality)  of 
petroleum  feasible  and  available;  and 
(d)  any  terms  and  conditions  which  ERA 
deems  necessary  for  ERA  to  fulfill  its 
environmental  obligations. 

ERA  notes  that,  as  discussed  in  the 
preamble  to  its  final  rule  for  new 
facilities,  45  FR  38302,  38304  (June  6, 
1980),  the  environmental  reporting 
requirement  for  the  certification 
alternative  for  this  exemption  has  been 
changed  to  reflect  DOE’s  anticipated 
proposal  to  categorize  such  actions  as 
normally  not  requiring  further  analysis 
for  NEPA  purposes. 
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III.  Procedural  Matters 

A  Final  Environmental  Impact 
Statement  (FEIS)  was  prepared  pursuant 
to  the  National  Environmental  Policy 
Act.  A  Final  Regulatory  Analysis 
relating  to  the  final  rule,  as 
contemplated  by  Executive  Order  No. 
12044,  was  published  on  June  23, 1980 
(45  FR  42190).  The  FEIS  may  be  obtained 
from  ERA,  2000  M  Street,  NW.,  Room  B- 
110,  Washington,  D.C.  20461,  (202)  653- 
4055. 

These  final  rules  must  be  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  under  the 
provisions  of  the  Federal  Reports  Act. 
Any  data  submitted  in  compliance  with 
provisions  of  the  final  rule  may  require 
revision  or  additions  as  a  result  of 
OMB’s  action. 

(Department  of  Energy  Organization  Act, 

Pub.  L  95-91. 91  Stat.  565  (42  U.S.C.  7101  et 
seq.),  Powerplant  and  Industrial  Fuel  Use  Act 
of  1978,  Pub.  L.  95-620,  92  Stat.  3289  (42  U.S.C. 
8301  et  seq.);  E.0. 12009, 43  FR  46267, 
September  15, 1977) 

In  consideration  of  the  foregoing, 

§§  504.35  and  506.35  (Cogeneration) 
remain  in  effect  until  superseded.  Parts 
500  and  501,  as  amended,  and  the 
remainder  of  Part  504,  as  revised,  of 
Subchapter  E  of  Chapter  II,  Title  10  of 
the  Code  of  Federal  Regulations,  titled 
“Alternate  Fuels”,  are  adopted  in  final, 
applicable  to  existing  facilities,  effective 
on  October  14, 1980.  The  remainder  of 
Part  506  is  deleted,  effective  on  October 
14. 1980. 

Issued  in  Washington,  D.C.,  August  1, 1980. 
Hazel  R.  Rollins, 

Administrator,  Economic  Regulatory 
Administration. 
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•Proposed  sections  504.12  and  506.12  were  published  on 
June  23,  1980,  45  FR  42190.  If  adopted,  the  provisions  in 
these  proposed  rules  will  appear  in  $  504.12. 

“Interim  sections  504.35  and  506.35  remain  in  effect.  (44 
FR  43176,  July  23,  1979.)  When  final  rules  are  adopted  they 
will  appear  as  $  504.55. 

1.  Sections  504.35  and  506.35 
(Cogeneration)  of  the  interim  rule  in 
effect  until  susperseded. 

2.  The  remainder  of  Part  506,  including 
the  Part  heading,  is  deleted,  effective  on 
October  14, 1980. 

3.  Parts  500  and  501,  as  amended,  and 
the  remainder  of  Part  504,  as  revised,  are 
adopted  in  final,  applicable  to  existing 
facilities,  to  read  as  set  forth  below, 
effective  on  October  14, 1980. 

PART  500— POLICY  AND  DEFINITIONS 


500.2  Definitions. 
***** 

PART  501— ADMINISTRATIVE 
PROCEDURES  AND  SANCTIONS 


Subpart  C— Written  Comments,  Public 
Hearings  and  Conferences  During 
Administrative  Proceedings 

***** 

501.31  Written  comments. 
***** 

501.33  Requests  for  a  public  hearing. 


Subpart  E— Prohibition  Rules  and  Orders 

*****  * 

501.51  Prohibitions  by  order— existing 
facilities. 

501.52  [ReservedJ  ' 
***** 

PART  504 — EXISTING  FACILITIES 

Subpart  A— Restrictions  on  the  Increased 
Use  of  Petroleum 

504.1  Prohibition  against  the  increased  use 
of  petroleum. 

Subpart  B— Prohibitions  and  System 
Compliance  Option 

504.2  Purpose  and  scope. 

504.3  Statutory  prohibitions  (powerplants). 

504.4  Electric  utility  system  compliance 
option. 

504.5  Purpose  and  scope. 

504.6  Prohibitions  by  order  (case-by-case). 

504.7  Prohibitions  against  excessive  use  of 
petroleum  or  natural  gas  in  mixtures. 

Subpart  C— General  Requirements  for 
Exemptions 

504.10  Purpose  and  scope. 

504.11  Contents  of  petition. 

504.12  [Reserved] 

504.13  No  alternative  power  supply — 
general  requirement  for  certain 
permanent  exemptions  for  existing 
powerplants. 

504.14  [Reserved] 

504.15  Use  of  mixtures — general 
requirement  for  certain  permanent 
exemptions. 

504.16  Use  of  fluidized  bed  combustion  not 
feasible — general  requirement  for  certain 
permanent  exemptions. 

504.17  Terms  and  conditions;  compliance 
plans. 

504.18  Conservation  measures. 

504.19  Petroleum  and  natural  gas 
consumption. 

504.20  Environmental  impact  analysis. 

504.21  Fuels  search. 

Subpart  D— Temporary  Exemptions  for 
Existing  Facilities 

504.30  Purpose  and  scope. 

504.31  Lack  of  alternate  fuel  supply. 

504.32  Site  limitations. 

504.33  Inability  to  comply  with  applicable 
environmental  requirements. 

504.34  Future  use  of  synthetic  fuels. 

504.35  Cogeneration. 

504.36  Use  of  innovative  technologies. 

504.37  Public  interest. 

504.38  Retirement. 

504.39  Temporary  exemption  for 
powerplants  where  necessary  to 
maintain  reliability  of  service. 

504.40  Temporary  peakload  powerplants. 

Subpart  E— Permanent  Exemptions  for 
Existing  Facilities 

504.50  Purpose  and  scope. 

504.51  Lack  of  alternate  fuel  supply. 

504.52  Site  limitations. 

504.53  Inability  to  comply  with  applicable 
environmental  requirements. 

504.54  State  or  local  requirements. 

504.55  Cogeneration.  [Reserved] 
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504.56  Permanent  exemption  for  certain  fuel 
mixtures  containing  natural  gas  or 
petroleum. 

504.57  Emergency  purposes. 

504.58  Permanent  peakload  powerplants. 

504.59  Intermediate  load  powerplants. 

504.60  Use  of  natural  gas  by  powerplant 
with  capacity  of  less  than  250  million 
Btu’s  per  hour. 

504.61  Use  of  liquefied  natural  gas. 

504.62  Scheduled  equipment  outages. 

504.63  Installations  served  by  certain 
international  pipelines. 

504.64  Product  or  process  requirements 
[Reserved]. 

Appendix  /—Procedures  for  the  Computation 
of  the  Real  Cost  of  Capital. 

Authority:  Department  of  Energy 
Organization  Act,  Pub.  L.  95-91,  91  Stat.  565 
(42  U.S.C.  7101  et  seq.);  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  Pub.  L.  95- 
620,  92  Stat.  32P9  (42  U.S.C.  8301  et  seq.)-,  E.O. 
12009,  42  FR  46267,  September  15, 1977. 

PART  500— POLICY  AND  DEFINITIONS 

Sec. 

***** 

500.2  Definitions. 

PART  501— ADMINISTRATIVE 
PROCEDURES  AND  SANCTIONS 

Subpart  C— Written  Comments,  Public 
Hearings  and  Conferences  During 
Administrative  Proceedings 

§  501.31  Written  comments. 
***** 

(b)  Existing  facilities.  Except  as  may 
be  provided  elsewhere  in  these 
regulations,  ERA  shall  provide  a  period 
of  at  least  45  days  for  submission  of 
written  comments  concerning  a 
proposed  prohibition  rule  or  order  or  a 
petition  for  an  exemption  or  permit.  This 
period  shall  commence  in  the  case  of  a 
petition  for  an  exemption  on  the  day 
after  publication  of  the  notice  of 
acceptance  in  the  Federal  Register  in 
accordance  with  §  501.63(a).  In  the  case 
of  a  proposed  prohibition  rule  or  order, 
ERA  shall  also  provide  for  a  period  of  at 
least  45  days  for  submission  of  written 
comments  concerning  a  tentative  staff 
analysis.  This  period  shall  commence  on 
the  day  after  publication  of  the  notice  of 
availability  of  the  tentative  staff 
analysis  in  the  Federal  Register.  The 
period  may  be  extended  by  ERA  in 
accordance  with  §  501.5.  See  §  501.51(b) 
of  this  part  with  respect  to  the  comment 
periods  applicable  to  prohibitions  by 
order  to  existing  facilities  and  the 
extension  of  such  comment  periods. 
Written  comments  shall  be  filed  in 
accordance  with  §  501.7. 

§  501.33  Requests  for  a  public  hearing. 
***** 

(b)  Existing  facilities.  In  the  case  of  a 
petition  for  an  exemption  from  a 


prohibition  imposed  either  by  the  Act  or 
by  a  final  rule  or  order  issued  by  ERA  to 
an  existing  facility  under  Title  III  of 
FUA,  or  a  petition  for  an  exemption  or 
permit,  if  applicable,  any  interested 
person  may  submit  a  written  request 
that  ERA  convene  a  public  hearing  in 
accordance  with  section  701  of  FUA 
within  45  days  after  the  notice  of  the 
filing  of  a  petition  is  published  in  the 
Federal  Register.  In  the  case  of  a 
proposed  prohibition  rule  or  order,  the 
45  day  period  in  which  to  request  a 
public  hearing  shall  commence  upon  the 
publication  of  the  notice  of  availability 
of  the  tentative  staff  analysis.  This  time 
limit  may  be  extended  at  the  discretion 
of  ERA.  Any  request  for  a  public  hearing 
must  include  a  description  of  the 
requesting  party’s  interest  in  the  issue  or 
issues  involved,  and  an  outline  of  the 
anticipated  content  of  the  proposal  to  be 
made.  The  request  should,  to  the  extent 
possible,  identify  any  witnesses  that  are 
intended  to  be  called  at  the  hearing  and 
include,  if  possible,  a  summary  of  their 
anticipated  testimony,  and  questions  to 
be  posed. 

Subpart  E— Prohibition  Rules  and 
Orders 

§  501.51  Prohibitions  by  order— existing 
facilities. 

(a)  ERA  may  prohibit  by  order  the  use 
of  petroleum  or  natual  gas  as  a  primary 
energy  source  or  in  amounts  in  excess  of 
the  minimum  amount  necessary  to 
maintain  reliability  of  operation 
consistent  with  reasonable  fuel 
efficiency  in  an  existing  facility  if: 

(1)  That  facility  has  not  been 
identified  as  a  member  of  a  category 
subject  to  a  final  prohibition  rule  at  the 
time  of  the  issuance  of  such  order; 

(2)  The  requirements  of  §  504.6  have 
been  met; 

(3)  The  owner  or  operator  of  the 
facility  has  not  demonstrated  that  an 
exemption  would  have  been  granted  to 
the  facility  if  the  prohibition  had  been 
established  by  rule.  If  the  facility  would 
have  been  granted  a  temporary 
exemption,  however,  ERA  may  issue  a 
final  order  which  will  take  effect  at  such 
time  as  the  temporary  exemption  would 
have  terminated;  and 

(4)  In  any  case  in  which  an  order  is 
not  issued  by  reason  of  paragraph  (a)(3) 
of  this  section,  or  in  which  the  effective 
date  of  such  order  is  delayed  under  such 
paragraph,  ERA  shall  take  such  steps  as 
may  be  necessary  to  assure  the  facility 
involved  complies  with  the  same 
requirements  (including  provisions  of 
section  314(a)  of  FUA)  as  would  have 
been  applicable  if  an  exemption  had 
been  granted  based  upon  the  grounds 


for  which  the  order  is  not  issued  or  the 
effective  date  is  delayed. 

(b)  Notice  of  order  and  public 
participation. 

(1)  ERA  may  hold  a  conference  with 
the  proposed  order  recipient  prior  to 
issuing  the  proposed  order. 

(2)  Pursuant  to  section  701  of  FUA, 
prior  to  the  issuance  of  a  final  order  to 
an  existing  facility,  ERA  shall  publish  a 
proposed  order  in  the  Federal  Register, 
together  with  a  statement  of  the  reasons 
for  the  order.  In  the  case  of  a  proposed 
order  that  would  prohibit  the  use  of 
petroleum  or  natural  gas  as  a  primary 
energy  source,  the  finding  required  by 
Section  301(b)(1)  of  the  Act  in  the  case 
of  a  powerplant  or  the  finding  required 
by  Section  302(a)(1)  of  the  Act  in  the 
case  of  an  installation  shall  be 
published  with  such  proposed  order. 

(3)  ERA  shall  provide  a  period  for  the 
submission  of  written  comments  of  at 
least  three  months  after  the  date  of  the 
proposed  order.  During  this  period,  the 
recipient  of  the  proposed  order  and  any 
other  interested  person  must  submit  any 
evidence  relating  to  each  of  the  findings 
that  ERA  is  required  to  make  under 
Section  301(b)  of  the  Act  in  the  case  of  a 
powerplant  or  the  findings  required  by 
Section  302(a)  of  the  Act  in  the  case  of 
an  installation.  A  proposed  order 
recipient  will  not  be  allowed  to  submit 
evidence  relating  to  the  findings  which  it 
did  no  submit  during  this  three  month 
period  unless  materials  submitted  after 
the  period  (i)  could  not  have  been 
submitted  during  the  period  through  the 
exercise  of  due  diligence,  (ii)  address 
material  changes  in  fact  or  law 
occurring  after  the  close  of  the  period,  or 
(iii)  consist  of  amplification  or  rebuttal 
occasioned  by  the  subsequent  course  of 
the  proceeding.  The  order  recipient 
must,  during  this  period,  identify  any 
exemptions  for  which  the  unit  in 
question  may  qualify,  but  the  recipient 
need  not  during  this  period  submit 
evidence  attempting  to  demonstrate 
qualifications  for  the  exemption.  An 
extension  of  the  three  month  time  period 
may  be  granted  in  ERA’s  discretion. 

(4)  Subsequent  to  the  end  of  the 
comment  period,  ERA  will  issue  a  notice 
of  whether  ERA  intends  to  proceed  with 
the  prohibition  order  proceeding. 

(5)  An  owner  or  operator  of  a  facility 
that  may  be  subject  to  an  order  may 
demonstrate  prior  to  issuance  of  a  final 
prohibition  order  that  the  facility  would 
qualify  for  an  exemption  if  the 
prohibition  had  been  established  by 
rule.  Such  demonstration  shall  be 
submitted  within  three  months  of  the 
issuance  of  the  notice  of  intention  to 
proceed  with  the  prohibition  order.  ERA 
will  not  delay  the  issuance  of  a  final 
prohibition  order  or  stay  the  effective 
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date  of  such  an  order  for  the  purpose  of 
determining  whether  a  proposed  order 
recipient  qualifies  for  a  particular 
exemption  unless  the  demonstration  of 
qualification  is  submitted  prior  to  or 
during  the  second  three-month  period,  or 
unless  materials  submitted  after  the 
period  (i)  could  not  have  been  submitted 
during  the  period  through  the  exercise  of 
due  diligence,  (ii)  address  material 
changes  in  fact  or  law  occurring  after 
the  close  of  the  period,  or  (iii)  consist  of 
amplification  or  rebuttal  occasioned  by 
the  subsequent  course  of  the  proceeding. 
An  extension  of  this  time  period  may  be 
granted  in  ERA’S  discretion. 

(6)  Subsequent  to  the  end  of  the 
second  three  month  period,  ERA  will,  if 
it  intends  to  issue  a  final  prohibition 
order,  prepare  and  issue  a  notice  of 
availability  of  a  tentative  staff  analysis. 
Interested  persons  wishing  a  hearing 
must  request  a  hearing  within  45  days 
after  issuance  of  the  notice  of 
availability  of  the  tentative  staff 
analysis.  During  this  45  day  period, 
interested  persons  may  also  submit 
written  comments  on  the  tentative  staff 
analysis. 

(7)  If  a  hearing  has  been  requested, 
ERA  shall  provide  interested  persons 
with  an  opportunity  to  present  oral  data, 
views  and  arguments  at  a  public  hearing 
held  in  accordance  with  Subpart  C  of 
this  Part.  The  hearing  will  consider  the 
findings  which  ERA  must  make  in  order 
to  issue  a  final  prohibition  order  and 
any  exemption  for  which  the  proposed 
order  recipient  submitted  its 
demonstration  in  accordance  with 
subparagraph  (5)  above. 

(8)  Upon  request  by  the  recipient  of 
the  proposed  prohibition  order,  the 
combined  public  comment  periods 
provided  for  in  this  section  may  be 
reduced  to  a  minimum  of  45  days  from 
the  time  of  publication  of  the  proposed 
order. 

(9)  ERA  may  terminate  a  prohibition 
order  proceeding  at  any  time  prior  to  the 
date  upon  which  a  final  order  shall 
become  effective.  Should  ERA  terminate 
the  proceeding,  it  will  notify  the 
proposed  order  recipient,  and  publish  a 
notice  in  the  Federal  Register. 

(c)  Record  and  decision  to  issue  a 
final  order.  (1)  ERA’S  record  will  consist 
of  all  relevant  evidence  presented  at  the 
public  hearing,  the  written  comments, 
and  any  other  relevant  information  in 
the  possession  of  ERA  and  made  a  part 
of  the  record  of  the  proceeding.  ERA  will 
base  its  determination  to  issue  an  order 
on  consideration  of  the  whole  record  or 
those  parts  thereof  cited  by  a  party  and 
supported  by  and  in  accordance  with 
reliable,  probative  and  substantial 
evidence. 


(2)  ERA  shall  include  in  the  final  order 
a  written  statement  of  the  pertinent 
facts,  a  statement  of  the  basis  upon 
which  the  final  order  is  issued,  a 
recitation  of  the  conclusions  regarding 
the  required  findings  and  qualifications 
for  exemptions.  The  final  order  shall 
state  the  effective  date  of  the  prohibition 
contained  therein.  If  it  is  demonstrated 
that  the  facility  would  have  been 
granted  a  temporary  exemption,  the 
effective  date  of  the  prohibition 
contained  in  the  final  order  shall  be 
delayed  until  such  time  as  the  temporary 
exemption  would  have  terminated.  If  it 
is  demonstrated  that  a  facility  will  need 
a  period  of  time  to  comply  with  the  final 
order,  the  effective  date  of  the 
prohibition  contained  in  the  final  order 
may  be  delayed,  in  ERA’S  discretion,  so 
as  to  allow  an  order  recipient  to  comply 
with  the  final  order. 

(3)  ERA  will  enclose  with  a  copy  of 
the  final  order,  where  appropriate,  a 
schedule  of  steps  that  should  be  taken 
by  a  stated  date  (a  compliance 
schedule)  to  ensure  that  the  affected 
facility  will  be  able  to  comply  with  the 
prohibitions  stated  in  the  order  by  the 
effective  date  of  the  prohibition 
contained  in  the  final  order.  The 
compliance  schedule  may  require  the 
affected  person  to  take  steps  with 
regard  to  a  unit  60  days  after  service  of 
the  final  order. 

(4)  A  copy  of  the  final  order  and  a 
summary  of  the  basis  therefore  will  be 
published  in  the  Federal  Register.  The 
order  will  become  effective  60  days  after 
publication  in  the  Federal  Register. 

(d)  Request  for  order. 

(1)  A  proceeding  for  issuance  of  a 
prohibition  order  to  a  specific  unit  may 
be  commenced  by  ERA,  in  its  sole 
discretion,  in  response  to  a  request  for 
an  order  filed  by  the  owner  or  operator 
of  a  facility. 

(2)  A  petition  requesting  ERA  to 
commence  a  prohibition  order 
proceeding  should  include  the  following 
information  for  all  units  to  be  covered 
by  the  prohibition  order: 

(i)  A  statement  of  the  reasons  why  the 
owner  or  operator  is  seeking  the 
issuance  of  a  prohibition  order;  and 

(ii)  Sufficient  information  from  which 
ERA  may  make  the  findings  required  by 
Section  301(b)  of  FUA  in  the  case  of  a 
powerplant  and  Section  302(b)  of  FUA 
in  the  case  of  an  installation. 

(3)  If  ERA  determines  to  accept  the 
request,  ERA  shall  publish  a  proposed 
order  in  the  Federal  Register  together 
with  a  statement  of  the  reasons  for  the 
order.  The  proceeding  for  issuance  of 
the  prohibition  order  shall  thereafter 
continue  in  the  same  manner  as 
proceedings  commenced  by  ERA  on  its 
own  initiative. 


§  501.52  [Reserved] 

PART  504— EXISTING  FACILITIES 

Subpart  A— Restriction  on  the 
Increased  Use  of  Petroleum 

§  504.1  Prohibition  against  the  increased 
use  of  petroleum. 

(a)  Prohibition.  No  existing  electric 
powerplant,  which  during  1977  used  an 
alternate  fuel  as  a  primary  energy 
source,  may  use  petroleum  as  a  primary 
energy  source  in  any  calendar  year  in 
excess  of  the  “base  year  amount”  unless 
ERA  issues  a  permit  authorizing  such 
increased  use.  The  “base  year  amount" 
means  the  quantities  of  petroleum  used 
in  the  powerplant  as  a  primary  energy 
source  during  calendar  year  1977. 

(b)  Policy  note.  (1)  Section  405  of  the 
Act  directs  ERA  by  rule  to  restrain  the 
use  of  petroleum  by  powerplants  which 
burned  an  alternate  fuel  in  1977.  Section 
405  also  directs  ERA  to  establish,  by 
rule,  a  procedure  whereby  pow’erplants 
may  be  permitted  increased  use  of 
petroleum.  Such  permit  shall  be  issued 
where  the  powerplant  cannot  comply 
with  the  requirements  of  the  Clean  Air 
Act  without  the  permit  and  the 
increased  use  of  petroleum  is  necessary 
to  prevent  an  impairment  of  reliability  of 
service.  For  example,  where  an  electric 
powerplant  requires  a  reasonably 
predictable  time  period  to  install 
pollution  control  equipment  before 
returning  to  the  use  of  an  alternate  fuel, 
ERA  may  issue  a  limited  duration  permit 
to  use  more  petroleum  as  necessary  to 
prevent  impairment  of  reliability.  In 
some  cases,  however,  an  electric 
powerplant  may  be  unable  to  return  to 
the  use  of  an  alternate  fuel  for  an 
indeterminate  period  of  time,  or  even 
permanently.  Therefore,  ERA,  in 
implementing  Section  405  of  the  Act,  has 
designed  two  alternate  procedures. 
Under  either  procedure  the  applicant 
should  provide  the  information 
necessary  to  enable  EPA,  the 
appropriate  State  regulatory  agency,  and 
ERA  to  make  their  decisions. 

(2)  The  Act  directs  ERA  to  limit  the 
duration  of  the  permit  allowing 
increased  oil  consumption  above  the 
base  year  amount  to  the  period  it 
determines  is  necessary  to  carry  out  the 
statutory  mandate.  In  order  to  make  this 
determination  as  to  duration,  ERA  needs 
to  know  when  an  existing  powerplant 
either  will  be  able  to  resume  the  use  of 
an  alternate  fuel,  or  will  no  longer  need 
to  use  petroleum  to  avoid  impairment  of 
reliability  of  electric  service 
notwithstanding  that  it  cannot  burn  an 
alternate  fuel. 

(3)  ERA  encourages  applicants  to  plan 
for  any  interruption  of  alternate  fuel  use 
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on  a  schedule  that  minimizes  the  need  to 
bum  increased  amounts  of  petroleum 
and  invites  informal  discussion  prior  to 
applying  for  a  permit  as  to  the  duration 
of  such  increased  use. 

(c)  Temporary  interruptions 
necessary  to  comply  with  the  Clean  Air 
Act  and  prevent  impairment  of 
reliability  of  service. 

Note. — Examples  contemplated  under  this 
subsection  would  include  those  cases  where 
it  is  necessary  to  install  pollution  control 
equipment,  arrange  for  the  delivery  of 
suitable  fuel,  or  bring  other  units  in  the 
applicant’s  system  on  line. 

(1)  Eligibility.  Existing  electric 
powerplants  which  are  subject  to  the 
prohibition  imposed  by  this  rule,  but 
which  will  be  able  to  comply  after  a 
temporary  interruption  are  eligible  for  a 
permit  if: 

(1)  The  powerplant  used  an  alternate 
fuel  as  a  primary  energy  source  during 
1977; 

(ii)  The  applicant  has  applied  for  a 
variance  or  other  waiver  from  EPA  or 
the  State  air  pollution  control  agency  to 
continue  the  use  of  an  alternate  fuel, 
and  a  decision  with  regard  to  that 
application  has  been  rendered; 

(iii)  EPA  or  the  appropriate  State  air 
pollution  control  agency  has  certified 
that  (A)  the  powerplant  cannot  comply 
with  the  requirements  of  the  Clean  Air 
Act,  including  any  applicable 
implementation  plan  as  defined  in 
Section  110(d)  of  the  Clean  Air  Act, 
without  issuance  of  a  permit  to  use 
petroleum  above  the  base  year  amount, 
and  (B)  the  applicant  has  established  the 
duration  of  the  need  for  increased 
petroleum  in  order  to  comply; 

(iv)  The  appropriate  State  regulatory 
authority  has  certified  that  the  increased 
use  of  petroleum  is  necessary  to  prevent 
impairment  of  reliability  of  electric 
service  in  that  State;  and 

(v)  The  powerplant’s  operation  will  be 
in  compliance  with  the  prohibition 
imposed  by  this  rule  by  the  expiration  of 
the  permit. 

(2)  Evidence  of  certification.  The 
application  for  a  permit  must  include  the 
following  in  order  to  make  the 
demonstration  required  by  this  section: 

(i)  A  certification  from  EPA  or  the 
appropriate  State  air  pollution  control 
agency  stating  that  the  powerplant 
cannot  comply  with  the  requirements  of 
the  Clean  Air  Act,  including  any 
applicable  implementation  plan  as 
defined  in  Section  110(d)  of  the  Clean 
Air  Act,  without  the  issuance  of  such  a 
permit  to  use  petroleum  above  the  base 
year  amount,  and  that  the  applicant  has 
established  the  duration  of  need  for 
increased  petroleum  in  order  to  comply; 
and 


(ii)  A  certification  from  the 
appropriate  State  regulatory  authority 
stating  that  the  increased  use  of 
petroleum  by  the  powerplant  is 
necessary  to  prevent  impairment  of 
reliability  of  service. 

(3)  Evidence  of  duration.  The  duration 
of  any  permit  to  increase  the  use  of 
petroleum  granted  under  this  subsection 
shall  be  the  minimum  reasonable  length 
of  time  necessary  to  comply  with  the 
requirements  of  the  Clean  Air  Act 
without  impairment  of  reliability  of 
electric  service.  To  assist  ERA  in 
determining  this  period  of  time,  the 
applicant  must  submit  to  ERA  along 
with  the  application  the  following 
statements: 

(i)  A  compliance  plan  indicating  how 
and  in  what  time  period  the  applicant 
plans  to  comply.  The  compliance  plan 
must  include  the  following: 

(A)  A  specific  schedule  of  milestones 
for  bringing  the  powerplant  back  into 
compliance  with  the  applicable 
environmental  requirements; 

(B)  What  steps  will  be  taken  to 
minimize  use  of  petroleum  and  duration 
of  such  use;  and 

(C)  The  quantity  of  petroleum  the 
applicant  estimates  is  required  and  an 
estimate  of  the  rate  of  use  by  month. 

(ii)  A  statement  of  why  the 
powerplant  is  unable  to  burn  an 
alternate  fuel  in  compliance  with  the 
Clean  Air  Act; 

(iii)  A  statement  showing  whether  the 
applicant  attempted  to  get  a  variance  or 
other  waiver  from  EPA  or  the  State 
agency  from  applicable  environmental 
requirements  and  if  that  waiver  was 
denied;  and 

(iv)  The  basis,  to  the  extent  known  to 
the  applicant,  for  the  State  agency’s 
reliability  certification,  including  the 
data  and  analysis  considered,  the  extent 
to  which  the  State  authority  considered 
reliability  in  the  applicant’s  electric 
region,  and  any  other  factors  bearing  on 
reliability  which  were  considered. 

(4)  Limitation  on  duration  of  permit. 
ERA  shall  issue  the  permit  for  the 
increased  use  of  petroleum  only  for  the 
quantity  and  duration  it  determines  is 
necessary  after  review  and  evaluation 
of  the  information  set  out  above.  ERA 
reserves  the  right  to  require  whatever 
additional  information  may  be 
necessary  to  enable  it  to  make  a 
determination  as  to  duration. 

(d)  Indeterminate  cessations  due  to 
inability  to  comply  with  environmental 
requirements  and  prevent  impairment  of 
reliability  of  electric  service. 

Note. — Examples  contemplated  under  this 
section  would  include  those  cases  where  a 
financial  or  physical  limitation  would 
preclude  a  powerplant  from  coming  into 


compliance  for  an  indeterminate  period  of 
time. 

(1)  Eligibility.  In  addition  to  the 
criteria  enumerated  in  subparagraphs 
(c)(l)(i),  (ii),  (iii),  and  (iv)  above,  existing 
electric  powerplants  which  are  subject 
to  the  prohibition  imposed  by  this  rule, 
but  which  are  unable  to  comply  with  the 
Clean  Air  Act  requirements  after  a 
temporary  interruption,  are  eligible  for  a 
permit  if  they  will  be  unable  for 
specified  reasons  set  out  in  (d)(2)(ii)  to 
comply  with  the  prohibition  imposed  by 
this  rule  for  an  indeterminate  period  of 
time. 

(2)  Evidence  of  certification.  In 
addition  to  the  evidence  enumerated  in 
subparagraphs  (c)(2)(i)  and  (ii)  above,  an 
application  for  a  permit  must  include  the 
following: 

(i)  A  statement  to  the  extent  such 
information  is  available  to  the  applicant, 
of  the  basis  for  the  State  agency’s 
certification,  including  the  data  and 
analysis  considered  and  the  extent  to 
which  it  considered  the  reliability  of  the 
applicant’s  electric  region;  and 

(ii)  A  showing  in  accordance  with 
subparts  C,  D,  and  E  of  this  Part  that  the 
powerplant  would  qualify  for  an 
exemption  for  reasons  relating  to  its 
inability  to  comply  with  Clean  Air  Act 
requirements  because  of  environmental, 
financial  or  physical  limitations. 

(3)  Statement.  A  statement  indicating 
which  fuels  were  presented  for 
consideration  to  the  agency  which 
certified  with  regard  to  the  Clean  Air 
Act,  and  to  the  extent  known  by  the 
applicant,  why  they  were  rejected  as  a 
method  of  compliance.1 

(4)  Evidence  of  duration.  The  duration 
of  any  permit  to  increase  the  use  of 
petroleum  granted  under  this  subsection  ’ 
shall  not  exceed  the  demonstrated  need. 
Such  duration  shall  be  for  the  period  the 
powerplant  would  qualify  for  an 
exemption,  up  to  and  including  the 
remaining  lifetime  of  the  powerplant,  or 
for  the  period  of  time  that  will  be 
required  to  eliminate  any  impairment  of 
reliability  of  electric  service,  whichever 
period  is  less. 

(5)  Limitation  on  duration  of  permit. 
ERA  may  issue  a  temporary  permit 
under  this  subsection  to  enable  the 
applicant  to  demonstrate  it  would 
qualify  for  an  exemption  under  Title  III 
of  FUA  for  reasons  relating  to  the 
inability  to  comply  with  Clean  Air  Act 
requirements.  ERA  reserves  the  right  to 
require  additional  information 
necessary  for  a  determination  of 
duration. 


'ERA  encourages  the  applicant  to  request  a  pre¬ 
permit  conference  be  held  with  EPA  and  ERA  to 
discuss  alternate  fuel  use  strategies  and  to  decide 
which  fuels  may  be  feasible. 


/ 
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(e)  Environmental  Protection  Agency 
procedures.  [Reserved] 

Subpart  B— Prohibitions  and  System 
Compliance  Option 

§  504.2  Purpose  and  scope. 

Section  504.3,  below,  sets  forth  the 
statutory  prohibitions  imposed  by  the 
Act  upon  existing  powerplants.  The 
prohibitions  in  this  subpart  apply  to  all 
existing  electric  powerplants  as  defined 
by  §  500.2,  unless,  and  to  the  extent  that. 
ERA  has  either  granted  a  temporary  or 
permanent  exemption,  or  approved  a 
system  compliance  plan  under  Title  V  of 
the  Act.  Any  person  who  owns,  controls, 
rents,  leases  or  operates  an  existing 
powerplant  which  is  subject  to  the 
prohibitions  may  be  subject  to  sanctions 
provided  by  the  Act  or  these  regulations. 

§  504.3  Statutory  prohibitions 
(powerplants). 

(a)  Section  301(a)(1)  of  the  Act 
prohibits  the  use  of  natural  gas  as  a 
primary  energy  source  by  an  existing 
electric  powerplant  on  or  after  January 
1, 1990,  unless,  and  to  the  extent  that, 
ERA  has  either  granted  a  temporary  or 
permanent  exemption  or  approved  a 
system  compliance  plan  under  Title  V  of 
the  Act. 

(b)  Section  301(a)(2)  of  the  Act 
prohibits  the  use  of  natural  gas  as  a 
primary  energy  source  in  any  existing 
electric  powerplant  before  January  1, 
1990,  unless  it  used  natural  gas  as  a 
primary  energy  source  any  time  during 
calendar  year  1977,  unless,  and  to  the 
extent  that,  ERA  has  either  granted  a 
temporary  or  permanent  exemption,  or 
approved  a  system  compliance  plan 
under  Title  V  of  the  Act 

(c)  Section  301(a)(3)  of  the  Act 
prohibits  the  use  of  natural  gas  as  a 
primary  energy  source  by  any  existing 
electric  powerplant,  in  any  calendar 
year  before  1990,  in  greater  proportion 
than  the  average  yearly  proportion  of 
natural  gas  which: 

(1)  The  powerplant  used  as  a  primary 
energy  source  in  calendar  year  1974 
through  1976;  or 

(2)  If  the  powerplant  began  operations 
on  or  after  January  1, 1974,  the 
powerplant  used  as  a  primary  energy 
source  during  the  first  two  calendar 
years  of  its  operation,  unless,  and  to  the 
extent  that,  ERA  has  either  granted  a 
temporary  or  permanent  exemption  from 
the  prohibition  or  approved  a  system 
compliance  plan  under  Title  V  of  the 
Act. 

(d)  Any  prohibition  against  the  use  of 
natural  gas  on  or  after  January  1, 1990, 
will  be  stayed  while  any  petition  filed 
for  an  exemption  is  resolved.  The  stay 
will  include  the  time  required  for 


judicial  review.  Such  petition  for 
exemption  may  be  filed  at  any  time  after 
May  8, 1979,  the  effective  date  of  FUA, 
but  it  must  be  filed  at  least  one  year 
before  the  date  the  prohibition  is  first  to 
take  effect. 

§  504.4  Electric  utility  system  compliance 
option. 

(a)  General.  Section  501  of  the  Act 
provides  for  an  electric  utility  system 
compliance  option.  An  existing 
powerplant  will  be  considered  in 
compliance  with  any  prohibition  under 
Title  III  of  the  Act  relating  to  the  use  of 
natural  gas  if  ERA  has  issued  an  order 
approving  a  system  compliance  plan 
including  such  powerplant.  No 
exemption,  except  an  emergency 
exemption,  for  use  of  natural  gas  will  be 
available  for  those  powerplants  which 
are  covered  or  which  have  ever  been 
covered  by  an  approved  plan. 

(b)  Requirements  for  approval.  To 
qualify,  the  utility  operating  the  existing 
powerplant  must  provide  the 
information  requested  and  demonstrate 
to  the  satisfaction  of  ERA  its 
commitment  to  the  following  terms. 

(1)  Identification  of  all  powerplants 
owned  or  operated  by  the  utility,  and  an 
indication  of  those  which  would  or 
could  be  subject  to  prohibitions  under 
Title  III  (Existing  Facilities)  of  the  Act 
relating  to  the  use  of  natural  gas  if  a 
plan  for  the  utility  system  were  not 
approved; 

(2)  Identification  of  those  powerplants 
covered  in  (b)(1)  of  this  section  that  the 
utility  believes  would  be  likely  to  be 
entitled  to  an  exemption  if  a  plan  were 
not  approved; 

(3)  A  commitment  that  if  a  plan  is 
approved  the  utility  will  not  thereafter 
use  natural  gas  or  petroleum  as  a 
primary  energy  source  in  any  new 
baseload  powerplant;  * 

(4)  A  commitment  that  if  a  plan  is 
approved,  the  utility  will  not  use  natural 
gas  on  and  after  January  1, 1990,  in 
excess  of  (i)  20  percent  of  the  base 
period  usage  of  natural  gas  adjusted  for 
emergency  or  peakload  purposes,  if 
applicable,  or,  if  lower  (ii)  the  utility’s 
minimum  peakload  requirement 
adjusted  for  emergency  or  peakload 
purposes,  if  applicable; 

(5)  A  commitment  that  if  a  plan  is 
approved,  the  utility  will  not  on  or  after 
January  1, 1995,  use  natural  gas  except 
in  peakload  or  intermediate  load 
powerplants  identified  in  (b)(1)  above 
and  the  volumes  of  gas  consumed  in 
thtose  powerplants  will  not  exceed  75 
percent  of  the  amount  permitted  under 
(b)(4)  above; 

(6)  A  commitment  that  on  and  after 
January  1,  2000,  the  utility  will  not  use 
natural  gas  as  a  primary  energy  source 


unless  ERA  grants  it  a  temporary 
extension  for  emergency  or  peakload 
purposes  under  subsection  (h)  of  this 
section; 

(7)  A  commitment  that  upon  approval 
of  the  system  compliance  plan  the  utility 
will  obtain  natural  gas  used  by  the 
system  only  under  the  provisions  of  (i)  a 
contract  which  the  utility  executed  prior 
to  November  9, 1978,  other  than  under 
an  extension  or  renewal  of  the  contract 
on  or  after  November  9, 1978;  (ii)  a 
contract  which  the  utility  executed  on  or 
after  November  9, 1978,  but  only  if  the 
contract  has  been  approved  by  ERA;  or 
(iii)  an  extension  or  renewal  occurring 
on  or  after  November  9, 1978,  of  a 
contract  entered  into  before  November 
9, 1978,  but  only  if  the  extension  or 
renewal  has  been  approved  by  ERA; 

(8)  A  10-year  forecast,  to  be  revised 
and  extended  annually,  which  provides 
support  for  a  conclusion  by  ERA  that  the 
commitments  in  the  system  compliance 
plan  will  be  met.  The  forecast  should 
include  demand  for  electricity, 
construction  plans  and  a  financial  plan; 
and 

(9)  A  plan  for  use  of  fuel  conservation 
measures  that  will  minimize  the  utility 
system’s  natural  gas  and  petroleum 
consumption. 

(c)  Deadline  for  submission.  The 
period  for  submission  of  the  complete 
system  compliance  plan  expired  on 
August  1, 1980. 

(d)  Calculations  of  1990  natural  gas 
volumes  for  §  504.4(b){4)(i).  For  purposes 
of  §  504.4(b)(4)(i),  volumes  of  natural  gas 
are  the  sum  of  the  following: 

(1)  Twenty  percent  of  the  natural  gas 
used  in  calendar  year  1976  by  the 
utility's  powerplants  that  were  placed  in 
service  on  or  before  January  1, 1976; 

(2)  Ten  percent  of  the  natural  gas  used 
in  the  first  24  months  of  service  by  the 
utility’s  powerplants  which  were  placed 
in  service  after  January  1, 1976,  and 
before  May  8, 1979; 

(3)  Natural  gas  volumes  for  emergency 
purposes  within  the  meaning  of  §  504.57 
of  these  regulations,  to  the  extent  that 
such  volumes  exceed  the  volumes  of 
natural  gas  enumerated  in  (1)  and  (2) 
above,  if  ERA  has  approved  use  of  the 
volumes  for  such  purposes: 

(4)  Natural  gas  volumes  for  peakload 
purposes  within  the  meaning  of  Section 
504.58  of  these  regulations,  to  the  extent 
that  such  volumes  Exceed  the  volume  of 
natural  gas  enumerated  in  (1)  and  (2) 
above,  if  ERA  has  approved  use  of  the 
volumes  for  such  purposes;  and 

(5)  Natural  gas  volumes,  if  ERA  has 
approved  use  of  the  volumes  for  such 
purposes,  required  (i)  because  of  delays 
which  occurred,  despite  diligent  good 
faith  efforts  in  the  construction  of 
powerplants  which  will  use  a  primary 
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energy  source  other  than  natural  gas,  or 
(ii)  because  without  increased  volumes 
reliability  of  service  would  be  impaired. 

(e)  Calculation  of  volumes  for 
adjusted  minimum  peakload 
requirements  for  §  504.4(b)(4)(H).  For 
purposes  of  Section  504.4(b)(4)(ii), 
volumes  of  natural  gas  are  the  sum  of 
the  following: 

(1)  The  volume  of  natural  gas  required 
to  produce  17.1  percent  of  the  total 
electricity  generated  by  the  utility  in 
1990: 

(2)  Natural  gas  volumes,  for 
emergency  purposes  within  the  meaning 
of  Section  504.57  of  these  regulations,  to 
the  extent  that  such  volumes  exceed  the 
volume  of  natural  gas  enumerated  in  (1) 
above,  if  ERA  has  approved  use  of  the 
volumes  for  such  purposes,  and 

(3)  Natural  gas  volumes,  for  peakload 
purposes  within  the  meaning  of  Section 
504.58  of  these  regulations,  to  the  extent 
that  such  volumes  exceed  the  volume  of 
natural  gas  enumerated  in  (1)  above,  if 
ERA  has  approved  use  of  the  volumes 
for  such  purposes. 

(f)  ERA  approval  of  natural  gas 
contracts  for  §  504.4(b)(7).  ERA  will 
approve  any  contract,  or  contract 
extension  or  renewal,  for  purposes  of 
subsection  (b)(7)  with  respect  to  any 
plan,  if  it  determines  that  the  electric 
utility  which  submitted  such  plan  has 
demonstrated  that  the  quantities 
available  under  such  contract,  or 
extension  or  renewal,  do  not  exceed 
those  which  are  necessary  to  meet  the 
requirements  of  the  powerplants  under 
such  plan.  ERA  will  not  approve  any 
contract,  or  extension  or  renewal,  which 
provides  for  the  delivery  of  such  natural 
gas  after  December  31, 1999.  unless  ERA 
has  approved  the  use  of  such  natural  gas 
under  subsection  (h)  below. 

(g)  Fuel  conservation  measures  for 
§  504.4(b)(9).  Fuel  conservation 
measures  include  generation  efficiency 
measures  which  conserve  natural  gas 
and  petroleum  by  increasing  the 
efficiency  of  the  generation  process.  A 
utility  may  present  plans  for  any  other 
activity,  service,  or  investment  that 
would  result  in  lower  consumption  of 
natural  gas  and  petroleum  as  primary 
energy  sources. 

(h)  Temporary  extension  far 
§  504.4(b)(6).  ERA  may  grant  an 
extension  of  up  to  5  years  of  the 
limitation  in  §  504.4(b)(6)  with  respect  to 
the  use  of  natural  gas  if  the  utility 
demonstrates  that  such  gas  is  needed 
for: 

(1)  Emergency  purposes  consistent 
with  Section  504.57  of  these  regulations: 
or 

(2)  Peakload  purposes  consistent  with 
Section  504.58  of  these  regulations. 


(i)  Evidence.  To  submit  an  adequate 
plan  for  review  by  ERA  the  utility  must 
include  in  die  plan  at  least  the  following, 
in  order  to  make  the  demonstration 
required  by  this  section: 

(1)  A  ten  year  forecast  of  the  utility’s 
construction  plans,  financial  plans,  and 
electric  demand  with  sufficient  detail  to 
conclude  that  the  commitments  in  the 
plan  will  be  carried  out; 

(2)  A  schedule  for  an  orderly 
progression  to  meet  the  commitments  for 
the  years  1995  and  2000; 

(3)  A  description  of  meetings, 
correspondence,  and  understandings  or 
agreements  reached,  if  any,  with 
appropriate  state  regulatory  authorities 
regarding  the  commitments  contained  in 
the  plan;  and 

(4)  A  description  of  the  planned 
petroleum  and  natural  gas  conservation 
measures,  including  their  practicability, 
effectiveness,  cost,  anticipated  savings, 
and  implementation  steps. 

(j)  Reporting.  The  utility  must 
annually  update  the  information 
contained  in  its  plan,  including  progress 
on  implementing  the  proposed 
conservation  measures. 

(k)  Terms  and  conditions.  ERA  will 
condition  approval  of  a  system 
compliance  plan  on  such  terms  and 
conditions  as  ERA  determines  to  be 
appropriate,  including  the  permissible 
level  of  natural  gas  use  prior  to  1990  and 
the  use  of  effective  fuel  conservation 
measures  which  are  practicable  and 
consistent  with  the  purposes  of  the  Act. 

(l)  Plan  revision.  A  system  compliance 
plan  may  be  revised  for  substantially 
changed  circumstances  supported  by 
clear  and  convincing  evidence.  A 
revision  to  a  system  compliance  plan 
may  be  proposed  bylhe  utility  or  by 
ERA  on  its  own  motion.  No  proposed 
revision  will  be  effective  without  the 
utility’s  approval  and  the  approval  of 
ERA. 

(m)  Plan  revocation.  ERA  reserves  the 
right  to  revoke  a  system  compliance 
plan  at  any  time  on  the  basis  of  the 
utility’s  material  noncompliance  with 
such  plan. 

(n)  Incorporation  of  Parts  500  and  501. 
The  administrative  and  definitional 
provisions  contained  in  10  CFR  Parts  500 
and  501,  are  incorporated  by  reference 
herein,  and  shall  be  applicable  to  the 
extent  that  they  do  not  conflict  with  any 
of  the  provisions  of  this  section. 

§  504.5  Purpose  and  scope. 

Section  504.8  below  sets  forth  the 
prohibitions  that  ERA,  pursuant  to  Title 
III  of  FUA,  may  impose  upon  existing 
facilities.  The  prohibitions  may  be  made 
to  apply  to  existing  electric  powerplants 
and  existing  major  fuel  burning 
installations,  as  defined  in  §  500.2, 


unless  an  exemption  is  granted  by  ERA 
under  Subparts  D  and  E  of  this  Part  or  a 
system  compliance  plan  is  approved  by 
ERA  under  Subpart  B  of  this  Part.  Any 
person  who  owns,  controls,  rents  or 
leases  an  existing  facility  may  be 
subjected  to  the  prohibitions  imposed  by 
and  the  sanctions  provided  for  in  the 
Act  or  these  regulations,  if  ERA  can 
make  the  findings  required  by  Sections 
301  (b)  and  (c)  and  302  (a)  and  (b)  of  the 
Act. 

§  504.6  Prohibitions  by  order  (case-by- 
case). 

(a)  ERA  may  prohibit,  by  order,  the 
use  of  natural  gas  or  petroleum  as  a 
primary  energy  source  in  an  existing 
facility  if  ERA  finds  that: 

(1)  The  unit  currently  has,  or 
previously  had,  the  technical  capability 
to  use  an  alternate  fuel  as  a  primary 
energy  source: 

(2)  The  unit  has  this  technical 
capability  now,  or  it  could  have  the 
technical  capability  without: 

(1)  A  substantial  physical  modification 
of  the  unit;  or 

(ii)  A  substantial  reduction  in  the 
rated  capacity  of  the  unit;  and 

(3)  It  is  financially  feasible  for  the  unit 
to  use  an  alternate  fuel  as  its  primary 
energy  source. 

(b)  ERA  must  make  a  proposed 
finding  regarding  the  technical 
capability  of  a  unit  to  use  alternate  fuel 
as  identified  in  subsection  (a)(1)  above 
prior  to  the  date  of  publication  of  the 
notice  of  the  proposed  prohibition.  ERA 
will  publish  this  finding  in  the  Federal 
Register  along  with  the  notice  of  the 
proposed  prohibition. 

(c)  Technical  capability.  (1)  ERA  will 
consider  “technical  capability”on  a 
case-by-case  basis.  In  making  this 
assessment,  ERA  will  consider  the 
characteristics  of  the  unit  itself  and  will 
not  ordinarily  consider  the  nature  or 
absence  of  appurtenances  outside  the 
unit.  ERA’S  major  concern  is  the  ability 
of  the  unit,  from  the  point  of  fuel  intake 
to  physically  sustain  combustion  of  a 
given  fuel  and  to  maintain  heat 
transfer.* 

(2)  ERA  considers  that  a  unit  “had” 
the  technical  capability  to  use  an 
alternate  fuel  if  the  unit  w'as  once  able 
to  burn  that  fuel  (regardless  of  whether 
the  unit  was  expressly  designed  to  bum 
that  fuel  or  whether  it  ever  actually  did 
burn  it),  but  is  no  longer  able  to  do  so  at 


2  For  example.  ERA  will  examine  the  furnace 
configuration  and  ash  removal  capability  but  will 
not  normally  consider  die  need  to  install  pollution 
control  equipment  as  a  measure  of  technical 
capability.  Furthermore,  ERA  will  not  conclude  that 
the  absence  of  fuel  handling  equipment,  such  as 
conveyor  belts,  pulverizers,  or  unloading  facilities, 
bears  on  the  issue  of  a  unit's  “technical  capability" 
to  bum  an  alternate  fuel. 
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the  present  due  to  temporary  or 
permanent  alterations  to  the  unit  itself.3 

(3)  A  unit  “has”  the  technical 
capability  to  use  an  alternate  fuel  if  it 
can  bum  an  alternate  fuel, 
notwithstanding  the  fact  that 
adjustments  must  be  made  to  the  unit 
beforehand  or  that  pollution  control 
equipment  may  be  required  to  meet  air 
quality  requirements.4 

(d)  Substantial  physical 
modifications.  ERA  will  make  its 
determination  on  whether  a  physical 
modification  to  a  unit  is  “substantial”  on 
a  case-by-case  basis.  ERA  will  consider 
physical  modifications  made  to  the  unit 
as  “substantial”  where  warranted  by  the 
magnitude  and  complexity  of  the 
engineering  task  or  where  the 
modification  would  impact  severly  upon 
operations  at  the  site.5  ERA  will  not, 
however,  assess  physical  modification 
on  the  basis  of  cost  or  the  installation  of 
pollution  control  or  fuel  handling 
equipment. 

(e)  Substantial  reduction  in  rated 
capacity.  (1)  ERA  regards  a  unit’s 
derating  of  25  percent  or  more,  as  a 
result  of  converting  a  unit  from  oil  or  gas 
to  an  alternate  fuel,  as  substantial. 

(2)  ERA  will  presume  that  a  derating 
of  less  than  10  percent,  as  a  result  of 
converting  a  unit  from  oil  or  gas  to  an 
alternate  fuel,  is  not  substantial  unless 
convincing  evidence  to  the  contrary  is 
submitted  in  rebuttal.6 


3  For  example,  a  unit  which  at  one  time  burned 
solid  coal  but  which  could  no  longer  do  so  because 
its  coal  firing  ports  and  sluicing  channels  had  been 
cemented  over,  would  be  classified  as  having  “had” 
the  technical  capability  to  use  coal.  (The  question  of 
whether  it  again  “could  have”  such  capability 
without  "substantial  physical  modification”  is  a 
separate  and  additional  question.) 

4  A  unit  designed  to  bum  natural  gas  shall  be 
presumed  to  have  the  technical  capability  to  burn  a 
synthetic  fuel  such  as  medium  Btu  gas  from  coal 
(assuming  such  gas  is  available  unless  convincing 
evidence  to  the  contrary  is  submitted  in  rebuttal). 
Also  a  unit  designed  to  bum  oil  may,  depending 
upon  the  chemical  characteristics,  be  a  unit  that 
“has”  the  technical  capability  to  burn  liquefied  coal. 
The  fact  that  certain  adjustments  may  be  necessary 
does  not  render  this  a  "hypothetical"  as  opposed  to 
a  "real”  capability.  Even  an  oil  fired  unit  converting 
from  the  use  of  #2  distillate  to  #6  residual  oil  may 
be  required  to  adjust  or  replace  burner  nozzles  and 
add  soot  blowers. 

‘Significant  alternations  affecting  the  furnace 
configuration  or  a  complete  respacing  of  the  tubes 
would  likely  fall  into  this  category.  A  combination 
of  modifications  involving  changes  required  for 
bottom  ash  removal,  related  construction  and 
engineering  work,  and  other  modifications  to  the 
boiler,  other  than  furnace  configuration  or  tube 
spacing  may,  in  some  circumstances,  cause 
modifications  to  be  considered  substantial. 

*  For  example,  units  that  are  the  subject  of  a 
prohibition  order  will  not  have  installed  any 
operating  air  pollution  control  equipment  sufficient 
to  bum  coal  in  compliance  with  applicable 
environmental  equipments.  The  installation  and  use 

of  air  pollution  control  equipment  alone  can.  in 

many  cases,  produce  a  derating.  Moreover,  the  shift 
to  coal  itself  will,  because  of  differences  in  energy 


(3)  ERA  will  assess  units  for  which  a 
derating  is  claimed  of  10  percent  or 
more,  but  less  than  25  percent,  on  a 
case-by-case. 

(4)  In  assessing  whether  a  unit’s 
derating  is  not  substantial,  ERA  will 
consider  the  impact  of  a  reduction  in 
rated  capacity  of  the  unit  taking  into 
consideration  all  necessary 
appurtenances  such  as  air  pollution 
control  equipment  required  to  bum  an 
alternate  fuel  in  compliance  with 
applicable  environmental  requirements. 
However,  the  potential  order  recipient 
may  raise  the  following  impacts  on 
derating  in  rebuttal,  if  under  paragraph 

(2) ,  or  case-by-case,  if  under  paragraph 

(3) . 

(A)  for  an  existing  powerplant,  on  the 
site  at  which  the  unit  is  located  and  on 
the  system  as  well  as  on  the  unit  itself; 
and 

(B)  for  an  existing  installation,  on  the 
site  at  which  the  unit  is  located  as  well 
as  on  the  unit  itself. 7 

(f)  Financial  feasibility.  (1)  ERA  will 
presume  that  it  is  financially  feasible  for 
a  unit  to  use  an  alternate  fuel  as  its 
primary  energy  source  if  the  cost  of 
using  an  alternate  fuel  does  not 
substantially  exceed  the  cost  of  using 
imported  petroleum  as  calculated  using 
the  general  cost  calculation  described  in 
§  504.12  of  the  regulations.  However,  in 
making  this  calculation,  either  the  firm’s 
real  cost  of  captial 8  or  the  discount  rate 
required  in  §  504.12  of  this  rule  may  be 
used  as  the  discount  rate — whichever 
results  in  a  finding  more  favorable  to  the 
proposed  order  recipient. 

(2)  The  proposed  order  recipient  may 
seek  to  rebut  the  presumption  in 
paragraph  (f)(1),  above,  with  evidence 
that,  despite  good  faith  efforts,  it  is 
unable  to  raise  the  capital  that  would  be 
necessary  for  the  conversion,  or  that  for 
some  other  economic  or  finanical 
reason,  conversion  is  not  financially 
feasible.  The  standard  for  assessing 
capital  availability  will  be  identical  to 
that  specified  in  §  503.35(a)(2)  of  the 
new  facilities  regulations  (inability  to 
obtain  adequate  capital). 

(3)  In  making  this  finding,  ERA  will 
consider  the  following: 

(i)  for  an  existing  powerplant,  the 
financial  impact  of  the  conversion, 
including  other  conversions  which  are  or 


density  and  fuel  flow  characteristics,  typically 
involve  some  derating. 

7  For  example,  the  proposed  order  recipient  may 
claim  and  ERA  may  find  that  the  derating  of  a  unit 
is  substantial  if,  due  to  the  lack  of  excess  capacity, 
the  derating  produces  an  appreciable  effect  upon 
the  operations  of  the  site  at  which  the  unit  is 
located,  if  an  MFBI,  or  upon  the  site  and  the  system 
of  the  unit,  if  a  powerplant. 

•For  the  purposes  of  these  regulations,  the  firm's 
real  cost  of  capital  will  be  computed  according  to 
the  procedures  outlined  in  Appendix  I. 


may  be  imposed  upon  the  utility  system 
by  the  Act;  and 

(ii)  for  an  existing  installation,  any 
relevant  factor  presented  by  the 
proposed  order  recipient  which  bears 
upon  the  competitive  viability  of  the  site 
or  loss  of  production,  if  any,  at  the  site 
during  the  period  required  for  the 
conversion. 

§  504.7  Prohibitions  against  excessive  use 
of  petroleum  or  natural  gas  in  mixtures. 

(a)  If  ERA  finds  that  it  is  technically 
and  financially  feasible  for  a  unit  to  use 
a  mixture  of  petroleum  or  natural  gas 
and  alternate  fuel  as  its  primary  energy 
source,  ERA  may  prohibit,  by  order,  the 
use  in  that  unit  of  petroleum  or  natural 
gas,  or  both,  in  amounts  exceeding  the 
minimum  amount  necessary  to  maintain 
the  reliability  of  operation  consistent 
with  maintaining  reasonable  fuel 
efficiency  of  the  mixture.  (For 
installations,  such  minimum  amount 
determined  by  ERA  shall  not  be  less 
than  25  percent.) 

(b)  In  making  the  technical  feasibility 
finding  required  by  §  301  (b)  and  (c)  of 
the  Act  and  paragraph  (a),  above,  ERA 
may  weigh  “physical  modification”  or 
“derating  of  the  unit,"  but  these 
considerations,  by  themselves,  will  not 
control  the  technical  feasibility  finding. 

A  technical  feasibility  finding  might  be 
made  notwithstanding  the  need  for 
substantial  physical  modification.  The 
economic  consequences  of  a  substantial 
physical  modification  are  taken  into 
account  in  determining  financial 
feasibility. 

Note. — The  authority  of  ERA  implemented 
under  this  section  should  not  be  confused 
with  the  two  other  fuel  mixture  provisions  of 
these  regulations.  One  is  the  general 
requirement  that  petitioners  for  permanent 
exemptions  demonstrate  that  the  use  of  a 
mixture  of  natural  gas  or  petroleum  and  an 
alternate  fuel  is  not  economically  or 
technically  feasible  (See  §  504.15).  The 
second  is  the  permanent  fuel  mixtures 
exemption  itself  (See  §  504.56). 

Subpart  C— General  Requirements  for 
Exemptions 

§  504.10  Purpose  and  scope. 

This  subpart  establishes  the  general 
requirements  necessary  to  qualify  for 
either  a  temporary  or  permanent 
exemption  from  the  prohibitions  set  out 
under  this  Part  and  establishes  the 
methodology  for  calculating  the  cost  of 
using  an  alternate  fuel  and  the  cost  of 
using  imported  petroleum. 

§  504.1 1  Contents  of  petition. 

Before  ERA  will  accept  a  petition  for 
either  a  temporary  or  permanent 
exemption  to  a  statutory  prohibition  or 
from  a  final  prohibition  rule  or  order,  the 
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petition  must  include  all  of  the  evidence 
and  information  required  to  obtain  an 
exemption  in  Parts  501  and  504.  In  the 
case  of  a  temporary  or  permanent 
exemption  to  a  proposed  prohibition 
order  or  rule,  the  petitioner  must  submit 
adequate  information  to  demonstrate 
eligibility  for  an  exemption  if  the  order 
or  rule  were  finalized. 

§  504.12  [Reserved] 

§  504.13  No  alternative  power  supply- 
general  requirement  for  certain  permanent 
exemptions  for  existing  powerplants. 

(a)  Application.  (1)  Section  312  of  the 
Act  provides  for  a  permanent  exemption 
due  to  certain  State  or  local 
requirements  and  for  intermediate  load 
powerplants.  To  qualify  for  one  of  these 
exemptions,  Section  313(b)  requires  a 
demonstration  that  despite  reasonable 
good  faith  efforts,  there  is  no  alternative 
supply  of  electric  power  available 
within  a  reasonable  distance  at  a 
reasonable  cost  without  impairing  short- 
run  or  long-run  reliability  of  service. 

(2)  In  making  the  determination  as  to 
whether  the  petitioner  has  satisfied  this 
requirement,  ERA  will  consider: 

(i)  In  the  case  in  which  a  final  order 
has  been  issued,  only  the  first  year  in 
which  the  petitioner  proposes  to  use 
petroleum  or  natural  gas: 

(ii)  In  the  case  in  which  the  petitioner 
proposes  to  use  natural  gas  in  excess  of 
a  statutory  prohibition,  only  the  first 
year  in  which  the  petitioner  proposes  to 
use  the  excess  natural  gas;  or 

(iii)  In  the  case  in  which  only  a 
proposed  order  has  been  issued,  only 
the  first  year  after  a  date  on  which  the 
order  could  reasonably  be  expected  to 
become  effective. 

(3)  If  the  petitioner  is  unable  to 
demonstrate  that  there  is  no  alternative 
supply  of  powrer  during  the  appropriate 
period,  ERA  will  conclude  that  the 
absence  of  the  existing  powerplant  will 
not  impair  short-term  reliability  of 
service,  and  as  a  result  may  deny  the 
exemption  request  Such  action  would 
not  impair  long-term  reliability  of 
service,  since  the  petitioner  may  submit 
a  new  petition  one  year  later. 

(b)  Criteria.  ERA  will  determine  that 
there  is  no  alternative  supply  of  power  if 
a  petitioner  demonstrates  all  of  the 
following: 

(1)  A  reasonable  effort  has  been  made 
to  reduce  the  need  for  the  power  from 
the  existing  powerplant  by 
implementing  within  the  system 
whatever  conservation  measures  are 
available  to  encourage  or  assist 
customers  in  implementing  cost- 
effective  conservation  measures.  In 
judging  whether  a  conservation  measure 
is  cost  effective,  the  cost  of  providing 


such  capacity  or  energy  by  conservation 
should  be  compared  with  the  life  cycle 
cost  of  capacity  or  energy  from  the 
existing  powerplant,  including  capital, 
operation  and  maintenance  expenses, 
and  fuel  based  on  imported  petroleum 
prices. 

(2)  A  reasonable  effort  has  been  made 
to  purchase  firm  power  for  the 
appropriate  year  of  operation  to  cover 
all  or  part  of  the  projected  shortfall  at  a 
cost  that  is  less  than  10  percent  above 
the  annualized  cost  of  generating  power 
from  the  existing  plant,  including  the 
capital,  operation  and  maintenance 
expenses,  and  fuel  at  imported 
petroleum  prices. 

(3)  Despite  these  efforts,  (i)  the 
reserve  margin  in  the  petitioner’s 
electric  region  in  the  absence  of  the 
existing  plant  would  fall  below'  20 
percent  during  the  appropriate  year  of 
operation;  or  (ii)  the  reserve  margin  will 
be  greater  than  20  percent  and  it  can  be 
demonstrated  that  reliability  of  service 
would  be  impaired.  In  such  case,  the 
demonstration  must  be  related  to  factors 
not  included  in  the  calculation  of 
reserve  margin  such  as  transmission 
constraints. 

(c)  Evidence.  The  petition  must 
include  the  following  evidence  in  order 
to  make  the  demonstration  required  by 
this  section: 

(1)  The  estimated  peak  demand  for  the 
system  and  the  coincident  peak  demand 
for  the  electric  region  for  the  appropriate 
year  of  operation  of  the  existing  plant; 

(2)  The  corresponding  capacity 
projections,  as  well  as  any  existing 
commitments  by  the  system  to  purchase 
or  sell  power  during  that  year; 

(3)  Evidence  that  firm  power  contracts 
have  been  solicited  for  the  appropriate 
year  of  operation,  via  letters  to  all 
potential  sources  (including  non-utility 
sources)  within  or  contiguous  to  the 
electric  region,  and  also  via 
advertisements; 

(4)  A  calculation  of  the  delivered  cost 
of  the  firm  purchased  power  offered  in 
response  to  the  solicitation,  along  with  a 
detailed  description  of  the  method  by 
which  the  annual  cost  of  the  purchased 
power  is  determined.  Where  relevant, 
the  FERC  Tariff  Identifications  intended 
as  the  basis  for  the  purchase  power 
contracts  under  negotiation  (including 
the  service  schedules  and/or  exhibits 
which  would  apply  to  these  contracts) 
should  be  provided; 

(5)  A  calculation  of  the  cost  of  power 
from  the  existing  pow'erplanl  during  the 
appropriate  year  of  operation.  The 
petitioner  may  select  the  method  of 
calculation,  provided  that  the  resulting 
cost  may  be  meaningfully  compared 
with  the  cost  of  purchased  power.  The 
calculation  must  include  expenses  due 


to  capital,  operations  and  maintenance, 
and  fuel  at  imported  petroleum  prices. 
The  petitioner  may  include  cost  effects 
of  the  economic  dispatch  of 
powerplants.  The  number  of  kilowatt 
hours  being  compared  from  the  existing 
powerplant  and  the  purchased  power 
should  be  the  same; 

(6)  A  description  of  the  measures  that 
have  been  taken  prior  to  the  appropriate 
year  of  operation  to  reduce  energy 
losses  within  the  petitioner’s  own 
system,  to  improve  the  operational 
reliability  of  its  existing  non-oil  or  gas- 
fired  plants,  to  improve  its  ability  to 
meet  peak  demand  without  additional 
capacity,  and  to  encourage  or  assist  its 
customers  in  implementing  cost- 
effective  conservation  measures; 

(7)  Estimates  of  the  kilowatt  and 
kilowatt-hour  savings  that  would  result 
from  the  conservation  measures;  and 

(8)  A  calculation  of  the  net  capacity 
shortfall  in  the  appropriate  year  of 
operation  (compared  to  a  20  percent 
reserve  margin)  if  the  existing 
powerplant  is  not  utilized,  but  all  the 
reasonable  purchase  and  conservation 
opportunities  referred  to  above  are 
pursued  with  reasonable  good  faith 
effort. 

(d)  FERC  consultation.  ERA  will 
forward  a  copy  of  any  petition  for  which 
a  showing  is  required  under  this  section 
to  the  Federal  Energy  Regulatory 
Commission  (FERC)  promptly  after  it  is 
filed  with  ERA.  ERA  will  also  consult 
with  FERC  before  making  a  finding  on 
“no  alternative  supply  of  power"  in  the 
case  of  a  petition  for  an  intermediate 
load  powerplant  or  state  or  local 
requirements  exemption  after  the 
issuance  of  a  final  prohibition  order. 

§  504.14  [Reserved] 

§  504. 1 5  Use  of  mixtures— general 
requirement  for  certain  permanent 
exemptions. 

(a)  Application.  Except  in  the  case  of 
a  permanent  exemption  for  peakload 
powerplants,  use  of  LNG  by  certain 
powerplants,  certain  state  or  local 
requirements,  and  installations  served 
by  certain  international  pipelines,  ERA 
will  not  consider  a  petition  for  any 
permanent  exemption  provided  for  in 
Section  312  of  the  Act  to  be  complete, 
adequate,  or  acceptable  for  filing  unless 
the  petition  contains  a  demonstration 
satisfactory  to  ERA  that  the  petitioner 
has  considered  the  use  of  a  mixture  for 
which  an  exemption  under  §  504.56  of 
these  regulations  would  be  available. 

Note. — Section  313  of  FUA  states  as  a 
requisite  for  granting  a  fuels  mixture 
exemption  that  the  petitioner  must 
demonstrate  that  use  of  a  mixture  of  natural 
gas  or  petroleum  would  not  be  economically 
or  technically  feasible.  To  rectify  this 
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provision,  ERA  has  deleted  the  fuels  mixture 
exemption  from  this  requirement. 

(b)  Demonstration.  ERA  will  deny  any 
of  the  exemptions  listed  above  unless 
the  petitioner  demonstrates  that  use  of 
such  a  mixture  is  not  economically  or 
technically  feasible  in  the  unit  for  which 
the  petitioner  is  requesting  an 
exemption.  The  following  evidence  must 
be  submitted  to  ERA  in  order  to  make 
the  demonstration  required  by  this 
section: 

(1)  For  any  mixture  for  which  an 
exemption  under  §  312(d)  of  the  Act 
would  be  available,  were  it  required, 
evidence  that  the  petitioner  would  be 
eligible  for  a  general  use  exemption:  or 

(2)  Use  of  a  mixture  is  not 
economically  feasible.  To  make  an 
adequate  demonstration,  a  petitioner 
may  select  the  manner  of  presenting  the 
economic  infeasibility  of  use  of  the 
mixture  considered.  The  following 
detailed  information  is  required: 
description  of  the  mixtures  considered, 
detailed  capital  costs,  annual  operations 
and  maintenance  expenses,  maximum 
projected  utilization  factor,  and  fuel 
costs  of  oil  and  natural  gas  as  outlined 
in  Section  504.12;  or 

(3)  Use  of  a  mixture  is  not  technically 
feasibile.  To  make  an  adequate 
demonstration,  a  petitioner  may  select 
the  manner  of  presenting  the  technical 
infeasibility  of  use  of  the  mixture 
considered.  The  following  detailed 
information  is  required:  description  of 
the  mixture  considered;  description  of 
the  type  of  unit  for  which  the  exemption 
is  being  requested,  e.g.,  boilers, 
combined  cycle  units,  combustion 
turbines  or  internal  combustion  engines; 
and  a  technical  explanation  of  the 
factors  which  preclude  the  use  of  any 
mixture  in  that  type  of  unit. 

§  504.16  Use  of  fluidized  bed  combustion 
not  feasible— general  requirement  for 
certain  permanent  exemptions. 

(a)  ERA  finding.  Except  in  the  case  of 
a  permanent  exemption  for  peakload 
powerplants,  use  of  LNG  by  certain 
powerplants,  and  installations  served  by 
certain  international  pipelines,  or 
certain  State  or  local  requirements,  ERA 
my  deny  permanent  exemptions 
authorized  under  Section  312  of  the  Act 
if  ERA  finds  on  a  site-specific  or  generic 
basis  that  use  of  a  method  of  fluidized 
bed  combustion  of  an  alternate  fuel  is 
economically  and  technically  feasible. 

(b)  Demonstration.  If  ERA  has  made 
such  a  finding,  ERA  will  deny  a 
petitioner's  request  for  exemption  unless 
it  is  demonstrated  that  the  use  of  a 
method  of  fluidized  bed  combustion  is 
not  economically  or  technically  feasible. 
The  petition  or  any  supplement  thereto 


required  by  ERA  must  include  the 
following  evidence: 

(1)  If  use  of  a  method  of  fluidized  bed 
combustion  were  to  be  required, 
evidence  that  the  petitioner  would  be 
eligible  for  a  general  permanent 
exemption;  or 

(2)  Use  of  a  method  of  fluidized  bed 
combustion  is  not  technically  or 
economically  feasible  due  to  design  or 
special  circumstances. 

§504.17  Terms  and  conditions; 
compliance  plans. 

(a)  Terms  and  conditions  generally.  A 
petitioner  must  comply  with  the  terms 
and  conditions  of  an  exemption  granted 
under  the  Act  by  ERA,  including  terms 
and  conditions  requiring  the  use  of 
effective  fuel  conservation  measures. 

(b)  Compliance  plans  for  temporary 
exemptions.  (1)  A  duly  executed 
compliance  plan  shall  accompany  a 
petition  for  a  temporary  exemption.  The 
compliance  plan  shall  include  at  least 
the  following: 

(1)  A  detailed  schedule  of  progressive 
events  and  the  dates  upon  which  the 
events  are  to  take  place  indicating  how 
compliance  with  the  applicable 
prohibitions  will  occur; 

(ii)  Evidence  of  binding  contracts  for 
fuel,  or  facilities  for  the  production  of 
fuel,  which  are  required  for  petitioner  to 
comply  with  the  applicable  prohibitions 
of  the  Act;  and 

(iii)  Any  other  documentary  evidence 
which  indicates  an  ability  to  comply 
with  the  applicable  prohibitions. 

(2)  The  exemption  shall  not  be 
effective  until  the  compliance  plan  is 
approved  by  ERA. 

(3)  Revisions  of  compliance  plans.  If 
the  petition  is  granted,  an  updated  duly 
certified  compliance  plan  must  be 
submitted  to  ERA: 

(i)  At  the  end  of  each  12-month  period 
from  the  effective  date  of  the  exemption; 

(ii)  Within  one  month  of  an  alteration 
of  any  milestones  in  the  compliance 
plan,  together  with  the  reasons  for  the 
alteration  and  its  impact  upon  the 
scheduling  of  all  other  milestones  in  the 
plan;  and 

(iii)  At  any  time  ERA,  in  its  discretion, 
determines  that  a  revised  compliance 
plan  may  be  necessary. 

(c)  Enforcement.  An  exemption  is 
subject  to  termination  upon  the  violation 
of  any  provision  of  the  Act  or 
noncompliance  with  any  provision  of  an 
exemption,  including  any  pertinent 
terms  and  conditions. 

§  504.18  Conservation  measures. 

In  the  case  of— (1)  temporary  and 
permanent  exemptions  for  lack  of 
alternate  fuel  supply  (except  for 
installations  operated  less  than  600 


hours,  and  opting  for  the  certification 
alternative  therefor),  site  limitations, 
and  environmental  requirements;  (2) 
permanent  exemptions  for  state  or  local 
requirements,  cogeneration,  fuel 
mixtures  (except  for  installations  using 
mixtures  containing  less  than  25  percent 
oil  or  natural  gas,  and  opting  for  the 
certification  alternative  therefor), 
peakload,  intermediate  load,  use  of 
LNG,  scheduled  equipment  outages 
(except  for  installations  used  28  days 
per  year  or  less  and  opting  for  the 
certification  alternative  therefor),  and 
international  pipelines;  and  (3) 
temporary  exemptions  for  public 
interest,  and  reliability,  a  petition  must 
identify,  describe,  and  document  any 
conservation  measures  which  have  been 
taken,  or  for  which  studies  have  been 
undertaken,  to  minimize  the  use  of  oil  or 
gas.  This  description  should  identify  any 
conservation  goals  for  the  unit  under 
consideration,  and  for  the  facility  at 
which  the  unit  is  located,  and  in  the  case 
of  powerplants,  for  the  utility  system. 
The  description  of  these  measures 
should  be  detailed  and  should  include 
comparative  consumption  figures, 
identification  of  conservation  equipment 
or  techniques,  proposed  manner  of  use, 
proposed  date  of  use,  cost,  and  expected 
benefits  and  problems.  Conservation 
measures  entail  either  reduction  in 
consumption  of  oil  and  gas  or  increased 
efficiency  in  the  utilization  of  oil  and 
gas.  Such  measures  can  range  from 
housekeeping  measures  to  replacement 
of  inefficient  units  and  also  could 
include  the  use  of  mixtures  of  gas  and 
oil  and  alternateTuels  and  new  more 
efficient  technologies. 

§  504.19  Petroleum  and  natural  gas 
consumption. 

In  the  case  of  permanent  exemptions 
for  lack  of  alternate  fuel  supply  (except 
for  installations  operated  less  than  600 
hours  and  opting  for  the  certification 
alternative  therefor),  site  limitations, 
environmental  requirements,  state  or 
local  requirements,  cogeneration,  fuel 
mixtures  (except  for  installations  using 
mixtures  containing  less  than  25  percent 
oil  or  natural  gas,  and  opting  for  the 
certification  alternative  therefor), 
peakload,  intermediate  load,  use  of 
LNG,  scheduled  equipment  outages 
(except  for  installations  used  28  days 
per  year  or  less  and  opting  for  the 
certification  alternative  therefor),  and 
international  pipelines,  a  petition  must 
include  the  following: 

(a)  For  each  unit  located  at  the 
facility,  its  nameplate  and  net 
dependable  capacity; 

(b)  Current  and  projected  (through 
1990)  annual  fuel  consumption  for  each 
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unit,  by  fuel  type  and  unit  of  measure,  at 
the  facility;  and 

(c)  Retirement  plans  for  existing  oil- 
and  gas-fired  units  at  the  facility. 

§  504.20  Environmental  impact  analysis. 

(a)  In  the  case  of  permanent 
exemption  for  cogeneration,  scheduled 
equipment  outages  (except  for 
installations  used  28  days  per  year  or 
less  and  opting  for  the  certification 
alternative  therefore),  state  or  local 
requirements,  or  intermediate  load 
powerplants;  in  order  to  enable  ERA  to 
comply  with  the  National  Environmental 
Policy  Act  of  1969  (NEPA),  a  petition 
must  include  the  following  information: 

(1)  A  description  of  the  facility, 
including  the  site  location,  and 
surroundings,  the  facility’s  current 
operations,  its  fuel  capability,  and  its  _ 
pollution  control  systems  and  equipment 
(including  those  systems  and  equipment 
necessary  for  all  fuel  scenarios 
considered); 

(2)  A  description  of  the  existing 
environment,  including  air,  water,  and 
land  resources; 

(3)  A  description  of  the  direct  and 
indirect  environmental  impacts  of  the 
proposed  action  including  impacts  of 
alternative  fuel  scenarios;  and 

(4)  Regulatory  requirements  governing 
the  facility,  including  a  description  of 
Federal,  State  and  local  requirements 
for  air,  water,  noise  and  solid  waste 
disposal  which  must  be  met  for  each 
fuel  considered. 

Note. — Material  which  has  been  prepared 
pursuant  to  any  Federal,  State,  or  local 
requirement  for  environmental  information 
for  this  unit  or  site  may  be  incorporated  by 
reference  and  appended  to  the  petition. 
Guidelines  issued  by  ERA  for  environmental 
reports  should  be  used  in  preparing  this 
analysis.  44  FR  63740  (November  5, 1979). 
These  guidelines,  which  are  also  available  in 
the  ERA  public  document  room,  have  been  ' 
designed  to  ensure  that  environmental 
reports  follow  the  format  prescribed  by 
Council  on  Environmental  Quality  Final 
regulations  implementing  NEPA.  The 
guidelines  are  subject  to  discussion  at  a 
prepetition  conference  and  to  modification 
according  to  the  facts  of  a  particular  case. 

(b)  For  a  permanent  exemption 
relating  to  scheduled  equipment  outages 
of  28  days  per  year  or  less,  the 
information  below  is  to  be  submitted  in 
lieu  of  the  information  required  by 
subsection  (a)  above.  However, 
submission  of  the  following  information 
merely  establishes  a  rebuttable 
presumption  that  the  grant  or  denial  of 
the  exemption  would  have  no  significant 
environmental  impact.  ERA  may,  in 
individual  cases,  during  the  course  of 
the  administrative  proceeding, 
determine  that  additional  environmental 
information  is  required.  In  such  cases, 


the  petitioner  may  be  required  to  submit 
any  or  all  of  the  information  described 
in  subparagraph  (a)  above. 

(1)  A  certification  that  the  unit  is 
operating  in  compliance  with  all 
applicable  environmental  requirements, 
as  evidenced  by  possession  of  the 
permits  and  approvals  required  by,  but 
not  limited  to,  die  Clean  Air  Act,  the 
Clean  Water  Act,  the  Rivers  and 
Harbors  Act/the  Coastal  Zone 
Management  Act,  the  Safe  Drinking 
Water  Act,  the  Resource  Conservation 
and  Recovery  Act,  and  that  the  unit  will 
continue  to  operate  in  compliance  under 
the  exemption;  and 

(2)  Information  required  by  the 
following  environmental  checklist, 
certified  by  the  petitioner  to  be  accurate: 

Environmental  Checklist  for  FUA 
Certification  Exemptions 

Instructions 

All  questions  are  to  be  answered  by 
placing  a  check  in  the  appropriate  box. 
N/A  represents  not  applicable.  Although 
it  is  not  required,  the  petitioner  may 
elaborate  on  any  question  in  writing  on 
a  separate  sheet  of  paper. 


Yes  No  N/A 


(1)  Is  the  facility  located  in.  or  dcas 

it  affect  a  wetland  (Protection  of 
Wetlands  Executive  Order  No. 
11990)? . . 

(2)  Is  the  facility  located  in,  or  does 

it  affect,  a  100-year  old  flood- 
plain  (Floodplain  Management 
Executive  Order  No.  11988)? _ _ 

(3)  Does  the  facility  affect  a  desig¬ 

nated  wild,  scenic,  or  recreation 
river  (Wild  and  Scenic  Rivers 
Act)? . 

<4)(A)  Is  the  facility  located  within  a 
county  in  which  critical  habitat 
for  threatened  or  endangered 
species  are  known  to  exist  (En¬ 
dangered  Species  Act)? . . . 

(4) (3)  Has  a  qualified  biologist  de¬ 

termined  that  the  facility  does 
not  affect  any  species  on  the 
Threatened  and  Endangered 
Species  list? _ ............ _ ... _ 

(5)  Is  the  facility  located  on,  or 
does  it  affect  land  that  has  been 
classif.ed  as.  prime  or  unique 
farmland  or  rangeland  by  the 
U.S.  Department  of  Agriculture?.... 

(6)  Is  the  facility  located  on,  or 
does  it  affect,  historical,  archae¬ 
ological,  or  cultural  resources 
that  have  been  designated  pur¬ 
suant  to  the  National  Historic 
Preservation  Act?............................. 


§  504.21  Fuels  search. 

In  the  case  of  permanent  exemptions 
for  lack  of  alternate  fuel  supply  (except 
for  installations  operated  less  than  600 
hours  and  opting  for  the  certification 
alterative  therefore),  site  limitations, 
environmental  requirements,  state  or 
local  requirements,  intermediate  load, 
scheduled  equipment  outages  (except 


for  installations  used  28  days  per  year  or 
less  and  opting  for  the  certification 
alternative  therefore),  a  petitioner  must 
perform  a  fuels  search  by  examining  the 
use  of  alternate  fuels  as  a  primary 
energy  source  for  the  unit  for  which  the 
exemptions  requested  and  for  the  site  at 
which  the  unit  is  located.  In  submitting  a 
petition  the  petitioner  must  demonstrate 
that  it  would  qualify  for  an  exemption 
under  the  Act  for  each  of  the  fuels 
examined.  The  minimum  number  of 
alternate  fuels  which  the  petitioner  will 
be  required  to  examine  in  this  fuel 
search  may  be  ascertained  prior  to  the 
submission  of  a  petition  at  a  prepetition 
conference  held  in  accordance  with  Part 
501. 

Subpart  D— Temporary  Exemptions  for 
Existing  Facilities 

§  504.30  Purpose  and  scope. 

(a)  This  subpart  implements  the 
provisions  contained  in  Section  311  of 
the  Act  with  regard  to  temporary 
exemptions  for  existing  facilities. 

(b)  This  subpart  sets  forth  the  criteria 
and  standards  for  petitioning  for 
temporary  exemptions  for  existing 
facilities. 

(c)  All  petitions  for  temporary 
exemptions  for  existing  facilities  must 
be  submitted  in  accordance  with  the 
procedures  and  requirements  set  out  in 
Parts  501  and  504  of  this  rule. 

§  504.31  Lack  of  alternate  fuel  supply. 

(a)  Eligibility.  Section  311(a)(1)  of  the 
Act  provides  for  a  temporary  exemption 
due  to  the  unavailability  of  an  adequate 
and  reliable  supply  of  an  alternate  fuel 
at  a  cost  which  does  not  substantially 
exceed  the  cost  of  imported  petroleum. 
To  qualify  for  this  exemption,  a 
petitioner  must  demonstrate  to  the 
satisfaction  of  ERA  that: 

(1)  A  diligent  good  faith  effort  has 
been  made  to  obtain  an  adequate  and 
reliable  supply  of  an  alternate  fuel  of  the 
quality  and  quantity  necessary  to 
conform  to  the  design  and  operational 
requirements  of  the  existing  facility; 

(2)  For  the  period  of  the  proposed 
exemption,  the  cost  of  using  such 
alternate  fuel  would  substantially 
exceed  the  cost  of  using  imported 
petroleum  as  a  primary  energy  source  as 
defined  in  §  504.12  (Cost  Calculation)  of 
this  rule;  and 

(3)  Petitioner  will  comply  with  the 
applicable  prohibitions  at  the  end  of  the 
proposed  exemption  period. 

(b)  Evidence  required  in  support  of  a 
petition.  Petitioner  must  include  the 
following  evidence  in  his  petition  in 
order  to  make  the  demonstration 
required  by  this  section; 
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(1)  An  analysis  of  the  alternate  fuels 
considered  for  use; 

(2)  A  detailed  description  of  the 
design  requirements  specified  for  the 
existing  facility,  including  capacity, 
alternate  fuel  capability,  and  all  other 
pertinent  specifications; 

(3)  A  description  of  the  range  of 
specific  fuel  characteristics  of  each  of 
the  fuels  which  can  be  used  by  the 
existing  facility; 

(4)  Evidence  that  petitioner  sought  to 
obtain  the  full  range  of  alternate  fuels 
which  could  be  used  by  the  existing 
facility,  including  bid  requests  and/or 
advertisements  for  supply  contracts  and 
all  responses  thereto,  as  well  as  any 
other  arrangements  petitioner  undertook 
to  make  in  order  to  secure  current 
supplies; 

(5)  Evidence  of  the  contracts  or  Qther 
arrangements  petitioner  has  made  to 
ensure  a  reliable  and  adequate  supply  of 
an  alternate  fuel  at  the  end  of  the 
proposed  exemption  period; 

(6)  All  data  necessary  to  compute  the 
cost  calculation  formula  contained  in 

§  504.12; 

(7)  Compliance  plan  as  required  under 
§  504.17;  and 

(8)  Conservation  measures  as  required 
under  §  504.18; 

(c)  Certification  alternative  for 
installations.  If  the  MFBI  for  which  this 
exemption  is  required  will  be  operated 
less  than  600  hours  on  an  annual  basis, 
the  petitioner  may  substitute  the 
following  information  in  lieu  of  the 
requirements  in  paragraph  (b)  of  this 
section: 

(1)  A  duly  executed  certification  that 
the  unit  will  be  operated  less  than  600 
hours  annually  during  the  period  of  the 
exemption;  and 

(2)  Compliance  plan  as  required  under 
§  504.17. 

(d)  Duration.  This  temporary 
exemption,  taking  into  account  any 
extensions  or  renewals,  may  not  exceed 
10  years. 

§  504.32  Site  limitations. 

(a)  Eligibility.  Section  311(a)(2)  of  the 
Act  provides  for  a  temporary  exemption 
due  to  a  site  limitation.  To  qualify  for 
this  exemption,  a  petitioner  must 
demonstrate  that  one  or  more  of  the 
following  specific  physical  limitations 
relevant  to  the  location  or  operation  of 
the  existing  facility  using  an  alternate 
fuel  as  a  primary  energy  source  exist 
which,  despite  diligent  good  faith  efforts, 
cannot  be  overcome  before  the  end  of 
the  proposed  exemption  period: 

(1)  Alternate  fuels  would  be 
inaccessible  because  of  a  specific 
physical  limitation; 

(2)  Transportation  facilities  for 
alternate  fuels  would  be  unavailable; 


(3)  Adequate  land  or  facilities  for 
handling,  using  or  storing  an  alternate 
fuel  would  be  unavailable; 

(4)  Adequate  land  or  facilities  for  the 
control  or  disposal  of  wastes  from  the 
unit,  including  pollution  control 
equipment  or  devices  necessary  to 
assure  compliance  with  applicable 
environmental  requirements,  would  be 
unavailable; 

(5)  Adequate  and  reliable  supply  of 
water,  including  water  for  use  in 
compliance  with  applicable 
environmental  requirements,  would  be 
unavailable;  or 

(6)  Other  site  limitations  which  would 
not  permit  the  location  or  operation  of 
the  existing  facility  using  an  alternate 
fuel  at  the  site. 

(b)  Evidence  required  in  support  of  a 
petition.  A  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Evidence  that  the  site  limitation  is 
a  physical  one,  rather  than  a  limitation 
imposed  by  a  requirement  of  Federal, 
State,  or  local  law,  which  could  be  the 
basis  of  a  permanent  exemption  under 
§  504.54  (State  or  local  requirements); 

(2)  Evidence  that  alternative  means 
for  overcoming  the  specific  site 
limitation  were  considered,  with  a 
detailed  description  of  the  efforts  made 
to  ovecome  the  site  limitation; 

(3)  Evidence  of  the  equipment  or 
space  requirements  for  which  the  site 
limitation  is  claimed;  and 

(4)  Evidence  of  contracts  or  other 
arrangements  which  have  been  made  to 
ensure  that  the  site  limitation  will  be 
overcome  and  that  the  petitioner  will 
comply  with  the  applicable  prohibitions 
at  the  end  of  the  proposed  exemption 
period. 

Note. — For  the  purposes  of  paragraph  (b), 
examples  of  the  type  of  evidence  which  may 
be  submitted  to  establish  a  site  limitation 
include: 

(i)  Detailed  documentation  of  impediments 
(including  rights-of-way  problems)  such  as 
site  diagrams,  maps  of  the  surrounding  areas 
and  other  items  essential  to  the  showing  of  a 
site  limitation; 

(ii)  Identification  of  transportation  facilities 
relevant  to  the  specific  site  of  the  existing 
facility  and  a  demonstration  why  existing 
transportation  facilities  cannot  be  utilized  or 
new  facilities  cannot  be  constructed; 

(iii)  Description  of  general  efforts  made, 
including  copies  of  bid  requests  and 
advertisements,  to  secure: 

(A)  Alternative  transportation  facilities; 

(B)  Alternative  fuel  storage  facilities; 

(C)  Waste  control  and  disposal  equipment. 

(iv)  Identification  of  potential  alternate  fuel 
storage  locations  within  a  reasonable 
geographic  area  surrounding  the  facility; 

(v)  Detailed  scale  site  plans  of  the  entire 
facility,  including  those  areas  not  directly 
involved  with  the  specific  unit; 


(vi)  A  specific  listing  of  all  equipment 
necessary  and  not  currently  available  to  * 
properly  handle  alternate  fuel; 

(vii)  Documentation  of  price  offerings  from 
bona  fide  suppliers,  indicating  lead  times  for 
purchase  and  installation  of  required 
ancillary  storage  or  handling  equipment; 

(viii)  Specific  listing  of  any  equipment 
necessary  and  not  currently  available  to 
properly  control  and  dispose  of  waste; 

(ix)  Identification  of  potential  alternate 
waste  disposal  locations  within  a  reasonable 
geographic  area  surrounding  the  facility; 

(x)  A  description  of  efforts  made  to  secure 
off-site  disposal  areas,  including  the  cost  of 
acquisition  of  the  sites,  transportation 
facilities  and  waste  handling  equipment 
involved  in  their  use. 

(5)  Compliance  plan  as  required  under 
§  504.17;  and 

(6)  Conservation  measures  as  required 
under  §  504.18. 

_  (c)  Duration.  This  temporary 
exemption,  taking  into  account  any 
extensions  and  renewals,  may  not 
exceed  5  years. 

§  504.33  Inability  to  comply  with 
applicable  environmental  requirements. 

(a)  Eligibility.  Section  311(a)(3)  of  the 
Act  provides  for  a  temporary  exemption 
due  to  an  inability  to  comply  with 
applicable  environmental  requirements. 
To  qualify  for  this  exemption,  a 
petitioner  must  demonstrate  that  despite 
diligent  good  faith  efforts: 

(1)  It  is  unable  to  comply  with  the 
applicable  prohibitions  without  violating 
applicable  Federal  or  State 
Environmental  requirements;  and 

(2)  It  will  comply  with  the  applicable 
prohibitions  and  with  applicable 
environmental  requirements  by  the  end 
of  the  temporary  exemption  period. 

Note. — (i)  For  purposes  of  considering  an 
exemption  under  this  section,  ERA'S  decision 
will  be  based  solely  on  an  analyis  of  the 
petitioner’s  ability  to  physically  comply  with 
applicable  environmental  requirements.  The 
petitioner  should  focus  on  those  conditions  or 
circumstances  which  make  compliance 
during  the  temporary  exemption  period 
physically  impossible.  The  cost  of  compliance 
is  not  relevant,  but  cost-related 
considerations  may  be  presented  as  part  of  a 
demonstration  submitted  under  §  504.31  (lack 
of  alternate  fuel  supply). 

(ii)  Prior  to  submitting  an  exemption 
petition,  it  is  recommended  that  the  petitioner 
request  a  meeting  with  ERA  and  EPA  or  the 
appropriate  State  or  local  regulatory  agency 
to  discuss  options  for  operating  the  facility 
using  an  alternate  fuel  in  compliance  with 
applicable  environmental  requirements. 

(b)  Evidence  required  in  support  of  a 
petition.  A  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  An  examination  of  the 
environmental  compliance  at  the 
facility,  including  an  analysis  of  the 
petitioner’s  ability  to  comply  with 
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applicable  standards  and  criteria  when 
the  facility  uses  both  the  proposed  fuel 
and  all  alternate  fuels  which  would 
provide  the  basis  for  the  exemption.  All 
such  analyses  must  be  based  on 
accepted  analytical  techniques,  such  as 
air  quality  modeling,  and  must  reflect 
the  current  conditions  of  the  area  which 
would  be  affected  by  the  facility.  The 
petitioner  is  responsible  for  obtaining 
the  necessary  data  to  accurately 
characterize  these  conditions. 
Environmental  compliance  must  be 
examined  in  the  context  of  the  available 
pollution  control  equipment  which 
would  provide  the  maximum  possible 
reduction  of  pollution.  The  analysis 
must  contain:  (i)  requests  for  bids  and 
other  inquiries  made  and  responses 
received  by  the  petitioner  concerning 
the  availability  and  performance  of 
pollution  control  equipment:  (ii) 
contracts  signed,  if  any,  for  an  alternate 
fuel  supply  and  for  the  purchase  and 
installation  of  pollution  control 
equipment;  or  (iii)  other  comparable 
evidence  such  as  technical  studies 
documenting  the  effectiveness  of 
equipment  available  to  meet  applicable 
requirements: 

(2J  An  examination  of  the  regulatory 
options  available  to  the  petitioner  in 
seeking  to  achieve  environmental 
compliance.  This  must  include  an 
analysis  of  the  availability  of  offsets,  if 
needed,  and  the  potential  for  securing 
variances  and  State  Implementation 
Plan  revisions,  as  appropriate.  The 
analysis  must  illustrate  and  document 
any  efforts  to  locate,  identify,  and 
acquire  offsets,  including  agreements 
made  with  the  state  or  other  companies 
for  acquisition  of  offsets.  If  an 
agreement  to  acquire  offsets  is 
conditioned  upon  the  grant  of  a 
variance,  or  upon  State  Implementation 
Plan  revision,  a  letter  from  the 
appropriate  state  agency  indicating 
when  a  proceeding,  if  any,  to  effectuate 
the  agreement  will  take  place  must  be 
submitted  to  ERA.  The  analysis  must 
contain  any  correspondence  initiated  or 
received  by  the  petitioner  concerning 
these  regulatory  options  and  all 
technical  studies  relied  upon; 

(3)  Any  other  documentation  which 
demonstrates  an  inability  to  comply 
with  applicable  environmental 
requirements; 

(4)  Compliance  plan  as  required  under 
§  504.17;  and 

(5)  Conservation  measures  as  required 
under  §  504.18. 

(c)  Duration.  This  temporary 
exemption,  taking  into  account  any 
extensions  and  renewals,  may  not 
exceed  5  years. 


§  504.34  Future  use  of  synthetic  fuels. 

(a)  Eligibility.  Section  311(b)  of  the  „ 
Act  provides  for  a  temporary  exemption 
based  upon  the  future  use  of  synthetic 
fuels.  To  qualify  for  this  exemption,  a 
petitioner  must  certify  that: 

(1)  It  will  comply  with  the  applicable 
prohibitions  at  the  end  of  the  proposed 
exemption  period  by  the  use  of  a 
synthetic  fuel  derived  from  an  alternate 
fuel  as  a  primary  energy  source  in  the 
unit;  and 

(2)  It  is  unable  to  comply  with  the 
applicable  prohibitions  by  the  use  of  a 
synthetic  fuel  derived  from  an  alternate 
fuel  until  the  end  of  the  proposed 
exemption  period. 

(b)  Evidence  required  in  support  of  a 
petition.  The  following  evidence  must  be 
included  in  the  petition  in  order  to  make 
the  demonstration  required  by  this 
section: 

(1)  A  duly  executed  certification  that 
the  petitioner  is  not  able  to  comply  with 
the  applicable  prohibitions  by  use  of  a 
synthetic  fuel  derived  from  an  alternate 
fuel  until  the  end  of  the  proposed 
exemption  period  but  will  comply  by  the 
use  of  such  fuel  as  a  primary  energy 
source  in  the  unit  by  the  end  of  the 
proposed  exemption  period; 

(2)  A  description  of  the  synthetic  fuel 
which  the  petitioner  proposes  to  use; 
and 

(3)  A  preliminary  compliance  plan, 
including  to  the  extent  available  the 
information  required  under  §  504.17. 

(c)  Final  compliance  plan.  Before  this 
exemption  may  become  effective,  the 
petitioner  must  submit  and  ERA  must 
approve  a  final  compliance  plan  as 
required  by  §  504.17. 

(d)  Duration.  This  temporary 
exemption  may  be  granted  for  a  period 
of  up  to  5  years,  and  taking  into  account 
any  extentions  and  renewals,  may  not 
exceed  10  years. 

§  504.35  Cogeneration. 

***** 

§  504.36  Use  of  innovative  technologies. 

(a)  Eligibility.  Section  311(c)  of  the 
Act  provides  for  a  temporary  exemption 
based  upon  the  use  of  innovative 
technologies.  To  qualify  for  this 
exemption,  a  petitioner  must  certify  that 
he  will  comply  with  the  applicable 
prohibitions  at  the  end  of  the  proposed 
exemption  period  by  adoption  of  a 
technology  for  the  use  of  an  alternate 
fuel  which  ERA  determines  to  be  an 
innovative  technology. 

Note. — ERA  recommends  that,  before 
submitting  a  petition  for  this  exemption,  the 
petitioner  request  a  pre  petition  conference 
with  ERA  to  discuss  the  requirements  for  this 
exemption. 


(b)  Evidence  required  in  support  of 
the  petition.  The  following  evidence 
must  be  included  in  the  petition  in  order 
to  make  the  demonstration  required  by 
this  section: 

:(1)  A  duly  executed  certification  that 
the  petitioner  will  comply  with  the 
applicable  prohibitions  at  the  end  of  the 
proposed  exemption  period  by  the 
adoption  of  an  innovative  technology  for 
the  use  of  an  alternate  fuel  as  a  primary 
energy  source  in  the  unit; 

(2)  A  complete  description  of  the 
innovative  technology  petitioner 
proposes  to  use,  including  explanation 
of  its  innovative  characteristics,  detailed 
design  and  engineering  specifications, 
an  a  description  of  the  fuel 
characteristics  of  the  alternate  fuels 
which  can  be  used  with  the  innovative 
technology;  and 

(3)  A  preliminary  compliance  plan, 
including  to  the  extent  possible  the 
information  required  under  §  504.17. 

(c)  Final  compliance  plan.  Before  this 
exemption  may  become  effective,  the 
petitioner  must  submit  and  ERA  must 
approve  a  final  compliance  plan  as 
required  by  §  504.17. 

(d)  Duration.  This  temporary 
exemption  may  be  granted  for  a  period 
of  up  to  5  years,  and  taking  into  account 
any  extensions  and  renewals,  may  not 
exceed  10  years. 

§504.37  Public  interest. 

(a)  Policy  note.  (1)  Generally,  the  use 
of  alternate  fuels  in  lieu  of  petroleum 
and  natural  gas  is  in  the  public  interest. 
Under  certain  circumstances,  however, 
other  considerations  may  be  relevant  to 
a  determination  of  the  public  interest, 
and  to  accommodate  these 
considerations,  ERA  will  grant  this 
temporary  exemption  where  the 
petitioner  is  unable  to  comply 
immediately  with  the  prohibitions  of  the 
Act,  where  the  public  interest  would  be 
better  served  by  the  granting  of  the 
petition,  and  where  the  petitioner  will 
be  in  compliance  with  the  applicable 
prohibitions  at  the  end  of  the  exemption 
period. 

(2)  One  of  the  cases  where  ERA 
intends  to  grant  this  exemption  is  where 
the  petitioner  needs  the  temporary  use 
of  a  natural  gas  or  petroleum  fired  unit  , 
until  the  on-going  construction  of  an 
alternate  fuel  fired  unit  or  the 
modification  of  an  existing  unit  is 
completed.  However,  in  determining  the 
appropriate  basis  on  which  to  grant  such 
an  exemption,  ERA  may  consider  the 
petitioner’s  ability  to  use  a  mixture  in 
the  unit. 

(b)  Eligibility.  Section  311(e)  of  the 
Act  provides  for  a  temporary  public 
interest  exemption.  To  qualify  for  this 
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exemption,  a  petitioner  must 
demonstrate  that: 

(1)  It  will  comply  with  the  applicable 
prohibitions  at  the  end  of  the  proposed 
exemption  period;  and 

(2)  The  granting  of  the  exemption  will 
be  in  accord  with  the  purposes  of  the 
Act  and  will  be  in  the  public  interest. 

(c)  Evidence  required  in  support  of  a 
petition.  A  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Substantial  evidence  to 
corroborate  the  eligibility  requirements 
identified  above; 

(2)  Compliance  plan  as  required  under 
§  504.17;  and 

(3)  Conservation  measures  as  required 
under  §  504.18. 

(d)  Duration.  This  temporary 
exemption,  taking  into  account  any 
extensions  and  renewals,  may  not 
exceed  5  years. 

§504.38  Retirement 

(a)  Eligibility.  Section  311(d)  of  the 
Act  provides  for  a  temporary  exemption 
for  units  to  be  retired.  To  qualify  for  this 
exemption,  a  petitioner  must  certify  that 
the  unit  will  be  retired  at  the  end  of  the 
proposed  exemption  period. 

(b)  Evidence  required  in  support  of 
the  petition.  The  following  evidence 
must  be  included  in  the  petition  in  order 
to  make  the  demonstration  required  by 
this  section: 

(1)  A  duly  executed  certification  that 
the  unit  will  permanently  cease 
operation  at  the  expiration  of  the 
exemption  period;  and 

(2)  Compliance  plan  as  required  under 
§  504.17. 

(c)  Duration.  This  temporary 
exemption,  taking  into  account  any 
extensions  and  renewals,  may  not 
exceed  5  years  and,  in  the  case  of  a 
powerplant  permitted  to  use  natural  gas, 
may  not  extend  beyond  December  31, 
1994. 

(d)  Restriction.  In  the  event  that  this 
temporary  exemption  is  granted,  the 
exempt  unit  will  not  be  eligible  to 
receive  any  other  exemption  under  Title 
III,  Subtitle  B  of  the  Act. 

§  504.39  Temporary  exemption  for 
powerplants  where  necessary  to  maintain 
reliability  of  service. 

(a)  Eligibility.  Section  311(g)  of  the 
Act  provides  for  a  temporary  exemption 
for  powerplants  where  necessary  to 
maintain  reliability  of  service.  To 
qualify  for  this  exemption,  a  petitioner 
must  demonstrate  that  it  is  not  capable 
of  complying  with  the  applicable 
prohibitions  without  an  impairment  of 
reliability  of  service  as  defined  in 
paragraph  (b)  of  this  section. 


(b)  Impairment  of  reliability  of 
service 

(1)  For  purposes  of  subsection  (a) 
above,  power  system  reliability  will  be 
considered  impaired  if  the  projected 
annual  peakload  reserve  margin  during 
the  first  12-month  period  beginning  on 
the  first  day  of  the  month  following  the 
effective  date  of  the  exemption  will  be 
15  percent  or  less  in  the  absence  of  the 
existing  facility  after  considering  all 
available  resources  including  contracts 
for  firm  purchases  and  sales.  The 
reserve  margin  must  be  calculated  on 
the  basis  of  the  electric  region  or  an 
appropriate  electric  control  area. 

(2)  A  utility  system  which  has  at  least 
20  percent  dependence  on  hydroelectric 
sources  for  its  firm  power  will  qualify 
for  a  temporary  reliability  exemption  if 
the  projected  annual  peakload  reserve 
margin  of  the  electric  region  or 
appropriate  electric  control  area  is  20 
percent  or  less  in  the  absence  of  the 
existing  facility,  assuming  average 
water  conditions,  during  the  first  12- 
month  period  beginning  the  first  day  of 
the  month  following  the  effective  date  of 
the  exemption. 

(3)  The  petitioner  may  choose  to  argue 
that  the  case  for  impaired  reliability  is 
supportable  by  criteria  other  than  in  (1) 
and  (2)  above.  If  so,  ERA  recommends 
that  such  an  argument  be  presented  in  a 
pre-petition  conference  for  ERA 
concurrence. 

Note. — As  a  basis  for  justifying  the  use  of 
an  alternate  criterion,  ERA  will  generally 
require  a  ten-year  reliability  analysis 
document  that  discusses  the  following: 

(1)  Projected  loads; 

(ii)  Expected  resources; 

(iii)  Power  transfer  capability  from 
neighboring  utilities; 

(iv)  Expected  fuel  requirements; 

(v)  Existing  and  planned  contracts  for 
purchases  and  sales; 

(vi)  Forced  outage  and  partial  operation 
limitations  on  an  average  basis;  and 

(vii)  Local  area  security  concerns. 

(c)  Evidence  required  in  support  of 
petition.  A  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  All  data  and  sources  of 
information  used  in  determining  the 
reserve  margins; 

(2)  A  description  of  the  method  and 
assumptions  used  for  projecting 
capacity  and  demand  for  the  system  and 
for  the  electric  region  or  electric  control 
area; 

(3)  The  strategy  planned  for  ending 
the  period  of  reliability  impairment, 
including  a  description  of  the  measures 
expected  to  be  taken  to  reduce  demand 
and/or  to  increase  supply  of  power  from 
sources  other  than  the  plant  for  which 
the  exemption  is  being  requested  that 


hre  either  alternate  fuel-fired  or  qualify 
for  other  exemptions; 

(4)  A  calculation  of  the  expected  date 
of  termination  of  the  period  of 
impairment.  Several  alternate 
termination  dates  may  be  specified, 
each  corresponding  to  a  different 
combination  of  major  events  that  are 
beyond  the  control  of  the  petitioner 
(such  as  delays  in  construction  of  a  new 
plant  by  a  different  utility  in  his  electric 
region); 

(5)  Compliance  plan  as  required  under 
§  504.17; 

(6)  Conservation  measures  as  required 
under  §  504.18;  and 

(7)  Any  additional  evidence  that  the 
petitioner  believes  is  relevant  to  its 
case. 

(d)  Terms  and  conditions.  The 
exemption  period  will  extend  from  the 
effective  date  of  the  exemption  until  the 
earliest  date  when  the  period  of 
impairment  is  expected  to  end.  ERA,  at 
the  time  it  grants  this  exemption,  will 
specify  the  expected  termination  date  of 
the  exemption  period.  If  circumstances 
beyond  the  control  of  the  petitioner, 
which  could  not  reasonably  be 
anticipated  at  the  time  the  petition  is 
filed,  cause  a  reliability  impairment 
either  at  the  end  of  this  period  or  at  any 
subsequent  time,  the  petitioner  may  be 
permitted  to  continue  or  recommence 
operation.  If  continuation  or 
recommencement  of  operation  beyond 
the  termination  date  is  requested, 
appropriate  reliability  analyses  must  be 
submitted  for  ERA  approval. 

(e)  Foreclosure  of  other  exemptions. 
Notwithstanding  any  other  provision  of 
this  rule  or  of  the  Act,  an  exemption 
under  this  Part  (other  than  a  permanent 
peakload  powerplant  exemption  under 
§  504.58  for  the  use  of  petroleum)  may 
not  be  granted  for  any  powerplant  for 
which  an  exemption  under  this  section 
has  been  granted. 

(f)  Duration.  This  temporary 
exemption  may  t>e  granted  for  a  period 
of  up  to  5  years,  and  taking  into  account 
extentions  or  renewals,  may  not  exceed 
10  years  and,  if  natural  gas  use  is 
permitted,  may  not  extend  beyond 
December  31, 1994, 

§  504.40  Temporary  peakload 
powerplants. 

(a)  Eligibility.  Section  311(f)  of  the  Act 
provides  a  temporary  exemption  for 
existing  peakload  powerplants  which 
use  natural  gas  or  petroleum  as  a 
primary  energy  source.  To  qualify  for 
this  exemption,  a  petitioner  must  certify 
to  ERA  that  the  powerplant  will  be 
operated  solely  as  a  peakload 
powerplant  and  to  meet  peakload 
demand  for  the  period  of  the  exemption. 
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(b)  Evidence  required  in  support  of  a 
petition.  The  following  evidence  must  be 
included  in  the  petition  in  order  to  make 
the  demonstration  required  by  this 
section: 

(1)  A  duly  executed  certification  by 
the  petitioner  that  the  powerplant  is  to 
be  operated  solely  as  a  peakload 
powerplant  and  to  meet  peakload 
demand  for  the  period  of  the  exemption. 
The  certification  must  set  forth  both  the 
design  capacity  of  the  powerplant  and 
its  maximum  allowable  generation  in 
kilowatt  hours  for  each  12-month  period 
of  operation  as  a  peakload  powerplant. 
The  first  such  period  shall  begin  on  the 
first  day  of  the  month  following  the 
effective  date  of  the  exemption:  and 

(2)  Compliance  plan  as  required  under 
§  504.17. 

(c)  Liability  for  operating  in  excess  of 
exemption.  The  operation  of  a  peakload 
powerplant  which  has  been  granted  this 
exemption  in  excess  of  that  allowed  by 
'the  exemption  shall  be  subject  to 

penalties  under  Title  VII,  Subtitle  C  of 
the  Act  unless  it  is  demonstrated  that 
the  powerplant  meets  the  criteria  set 
forth  in  Section  721(c)  of  the  Act. 

(d)  Duration.  This  temporary 
exemption,  taking  into  account  any 
extensions  or  renewals,  may  not  exceed 
5  years  and,  if  use  of  natural  gas  .is 
permitted,  may  not  extend  beyond 
December  31, 1994. 

(e)  Reporting  requirement.  If  the 
petition  is  granted,  petitioner  must,  at 
the  end  of  each  12-month  period  of  the 
proposed  exemption,  report  to  ERA.  The 
first  such  period  shall  begin  on  the  first 
day  of  the  month  following  the  effective 
date  of  the  exemption.  If  applicable, 
upon  reaching  the  maximum  number  of 
kilowatt  hours  of  permitted  generation 
within  the  12-month  period,  petitioner 
must  report  the  name,  location,  and 
design  capacity  of  the  exempted  unit, 
the  number  of  hours  of  operation 
permitted  by  the  exemption,  and  the 
number  of  hours  of  actual  operation. 

Subpart  E— Permanent  Exemptions  for 
Existing  Facilities 

§  594.50  Purpose  and  scope. 

(a)  This  subpart  implements  the 
provisions  contained  in  Section  312  of 
the  Act  with  regard  to  permanent 
exemptions  for  existing  facilities. 

(b)  This  subpart  establishes  the 
criteria  and  standards  which  owners  or 
operators  of  existing  facilities  who 
petition  for  a  permanent  exemption  must 
meet  to  sustain  their  burden  of  proof 
under  the  Act. 

(c)  All  petitions  for  permanent 
exemptions  for  existing  facilities  shall 
be  submitted  in  accordance  with  the 
procedures  set  out  in  Part  501  and  the 


applicable  requirements  of  Part  504  of 
these  regulations. 

§  504.51  Lack  of  alternate  fuel  supply. 

(a)  Eligibility.  Section  312(a)(1)(A)  of 
the  Act  provides  for  permanent 
exemption  due  to  lack  of  an  alternate 
fuel  supply  at  a  cost  which  does  not 
substantially  exceed  the  cost  of  using 
imported  oil.  To  qualify  for  this 
exemption,  a  petitioner  must 
demonstrate  to  the  satisfaction  of  ERA 
that: 

(1)  The  petitioner  has  made  a  good 
faith  effort  to  obtain  an  adequate  and 
reliable  supply  of  an  alternate  fuel  for 
use  as  a  primary  energy  source  of  the 
quality  and  quantity  necessary  to 
conform  to  design  and  operational 
requirements  of  the  existing  facility;  and 

(2)  The  cost  of  using  such  a  supply 
would  substantially  exceed  the  cost  of 
using  imported  petroleum  as  a  primary 
energy  source,  as  defined  in  §  504.12 
(Cost  Calculation)  of  these  regulations 
during  the  remaining  useful  life  of  the 
existing  facility. 

(b)  Evidence  required  in  support  of 
the  petition.  The  following  evidence 
must  be  submitted  by  petitioner  in  order 
to  make  the  demonstration  required  by 
this  section: 

.  (1)  A  description  of  the  detailed 
design  requirements  specified  for  the 
existing  facility,  including  capacity, 
alternate  fuels  capability,  and  all  other 
pertinent  specifications; 

(2)  A  description  of  the  range  of 
specific  fuel  characteristics  of  all  the 
fuels  which  can  be  used  by  the  existing 
facility; 

(3)  Evidence  that  petitioner  has  sought 
the  full  range  of  alternate  fuels  which 
could  be  used  by  the  existing  facility, 
including  bid  requests,  advertisements 
for  supply  contracts,  all  responses 
received,  and  other  arrangements 
attempted  to  secure  supplies; 

(4)  All  data  necessary  to  compute  the 
cost  calculation  formula  contained  in 

§  504.12; 

(5)  A  description  of  the  analysis  of  the 
alternate  fuels  the  petitioner  considered; 

(6)  Conservation  measures,  as 
required  under  §  504.18; 

(7)  Petroleum  and  natural  gas 
consumption,  as  required  under  §  504.19; 

(8)  Use  of  mixtures,  as  required  under 
§  504.15; 

(9)  Use  of  fluidized  bed  combustion 
not  feasible,  as  required  under  §  504.16; 
and 

(10)  Fuels  search,  as  required  under 
§  504.21. 

(c)  Certification  alternative  for 
installations.  If  the  MFBI  for  which  this 
exemption  is  being  requested  will  be 
operated  less  than  600  hours  on  an 
annual  basis,  the  petitioner  may  submit 


the  following  information  in  lieu  of  the 
requirements  of  paragraph  (b)  of  this 
section.  A  duly  executed  certification 
that: 

(1)  The  unit  will  be  operated  less  than 
600  hours  annually;  and 

(2)  Use  of  a  mixture  of  petroleum  or 
natural  gas  and  an  alternate  fuel  for 
which  an  exemption  would  be  available 
is  not  economically  or  technically 
feasible. 

(d)  Terms  and  conditions.  (1) 

Standard  terms  and  conditions.  By 
petitioning  for  an  exemption  under 
subsection  (c)  of  this  section,  the 
petitioner  accepts,  upon  grant  of  the 
exemption,  the  following  terms  and 
conditions: 

(i)  The  unit  will  be  operated  less  than 
600  hours  annually; 

(ii)  All  steam  pipes  will  be  insulated 
and  all  steam  traps  properly  maintained; 

(iii)  The  quality  of  any  petroleum  to  be 
burned  in  the  unit  will  be  the.lowest 
grade  available,  technically  feasible, 
and  capable  of  being  burned  consistent 
with  applicable  environmental 
requirements;  and 

(iv)  Petitioner  shall  report  annually 
the  hours  of  use  and  the  fuel 
consumption  in  the  previous  calendar 
year  for  the  unit. 

§  504.52  Site  limitations. 

(а)  Eligibility.  Section  312(a)(1)(B)  of 
tjje  Act  provides  for  a  permanent 
exemption  due  to  site  limitations.  To 
qualify  for  this  exemption,  a  petitioner 
must  demonstrate  that  one  or  more  of 
the  following  specific  physical 
limitations  relevant  to  the  location  or 
operation  of  the  existing  facility  using 
an  alternate  fuel  as  a  primary  energy 
source,  exists  which,  despite  good  faith 
efforts,  cannot  reasonably  be  expected 
to  be  overcome  within  five  years  after 
the  date  the  exemption  is  expected  to 
take  effect: 

(1)  Alternate  fuels  would  be 
inaccessible  as  a  result  of  a  specific 
physical  limitation; 

(2)  Transportation  facilities  for 
alternate  fuels  would  be  unavailable; 

(3)  Adequate  land  or  facilities  for 
handling,  using  or  storing  an  alternate 
fuel  would  be  unavailable; 

(4)  Adequate  land  or  facilities  for 
controlling  and  disposing  of  wastes 
would  be  unavailable,  including 
pollution  control  equipment  or  devices 
necessary  to  assure  compliance  with 
applicable  environmental  requirements; 

(5)  Adequate  and  reliable  supply  of 
water  would  be  unavailable,  including 
water  for  use  in  compliance  with 
applicable  environmental  requirements; 
or 

(б)  Other  site  limitations  which  would 
not  permit  the  location  or  operation  of 
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the  existing  facility  using  an  alternate 
fuel  at  the  site. 

(b)  Evidence  required  in  support  of 
the  petition.  A  petitioner  must  include  in 
the  petition  the  following  in  order  to 
make  the  demonstration  required  by  this 
section: 

(1)  Evidence  that  the  site  limitation  is 
a  physical  limitation,  and  not  a 
requirement  of  Federal,  State  or  local 
law  which  could  be  the  basis  of  an 
exemption  under  §  504.54  (state  or  local 
requirements): 

(2)  Evidence  that  alternative  means 
for  overcoming  the  specific  site 
limitations  were  considered,  with  a 
detailed  description  of  the  efforts  made 
to  overcome  the  site  limitations: 

(3)  Evidence  of  the  equipment  or 
space  requirements  for  which  the  site 
limitation  is  claimed: 

Note. — For  the  purposes  of  subsection  (b), 
examples  of  kinds  of  evidence  which  may  be 
submitted  to  establish  a  site  limitation 
include: 

(i)  Detailed  documentation  of  impediments 
(including  rights-of-way  problems)  such  as 
site  diagrams,  maps  of  the  surrounding  areas 
and  other  items  essential  to  the  showing  of  a 
site  limitation; 

(ii)  Identification  of  transportation  facilities 
relevant  to  the  geographic  site  of  the  existing 
facility  and  demonstration  why  existing 
transportation  facilities  cannot  be  utilized  or 
new  transportation  facilities  constructed; 

(iii)  Identification  of  potential  alternate 
waste  disposal  locations  within  a  reasonable 
geographic  area  surrounding  the  unit; 

(iv)  A  description  of  efforts  made  to  secure 
off-site  disposal  areas,  including  the  cost  of 
acquisition  of  the  sites,  transportation 
facilities  and  waste  handling  costs  involved 
in  their  use; 

(v)  General  efforts  made,  and  copies  of  bid 
requests  and  advertisements  to  secure: 

(A)  Waste  control  and  disposal  equipment; 

(B)  Alternative  fuel  storage  facilities;  and 

(C)  Alternative  transportation  facilities. 

(vi)  Identification  of  potential  alternate  fuel 
storage  locations  within  a  reasonable 
geographic  area  surrounding  the  facility; 

(vii)  Detailed  scale  site  plans  of  the  entire 
facility  which  include  those  areas  not  directly 
involved  with  a  specific  facility; 

(viii)  A  specific  listing  of  all  equipment 
necessary  and  not  currently  available  to 
properly  handle  alternate  fuels; 

(ix)  Documentation  of  price  offerings  from 
bona  fide  suppliers,  indicating  lead  times  for 
purchase  and  installation  of  required 
ancillary  storage  or  handling  equipment;  or 

(x)  Specific  listing  of  any  equipment 
necessary  and  not  currently  available  to 
properly  control  and  dispose  of  waste. 

(4)  Use  of  mixtures  as  required  under 
§  504.15; 

(5)  Use  of  fluidized  bed  combustion 
not  feasible  as  required  under  §  504.16; 

(6)  Conservation  measures  as  required 
under  §  504.18; 

(7)  Petroleum  and  natural  gas 
consumption  as  required  under  §  504.19; 
and 


(8)  Fuels  search  as  required  under 
§  504.21. 

§  504.53  Inability  to  comply  with 
applicable  environmental  requirements. 

(a)  Eligibility.  Section  312(a)(1)(C)  of 
the  Act  provides  for  a  permanent 
exemption  due  to  the  inability  to  comply 
with  applicable  environmental 
requirements.  To  qualify  for  this 
exemption,  a  petitioner  must 
demonstrate  that  despite  deligent  good 
faith  efforts  it  will  be  unable,  within  5 
years  of  the  date  the  exemption  is 
requested  to  take  effect,  to  comply  with 
the  applicable  prohibitions  without 
violating  applicable  Federal  or  state 
environmental  requirements. 

Note. — (1)  For  purposes  of  considering  an 
exemption  under  this  section,  ERA’S  decision 
will  be  based  solely  on  an  analysis  of  the 
petitioner’s  capacity  to  physically  achieve 
applicable  environmental  requirements.  The 
cost  of  compliance  is  not  relevant,  but  cost* 
related  considerations  may  be  presented  as 
part  of  a  demonstration  submitted  under 
§  504.51  (Lack  of  alternate  fuel  supply). 

(2)  Prior  to  deciding  to  submit  an 
exemption  petition  under  this  section,  it  is 
recommended  that  the  petitioner  request  a 
meeting  with  ERA  and  EPA  or  the 
appropriate  state  or  local  regulatory  agency 
to  discuss  options  for  operating  the  facility 
utilizing  an  alternate  fuel  in  compliance  with 
the  applicable  environmental  requirements. 

(b)  Evidence  required  in  support  of  a 
petition.  The  petitioner  must  include  in 
the  petition  the  following  evidence  in 
order  to  make  the  demonstration 
required  by  this  section: 

(1)  An  examination  of  the 
environmental  compliance  of  the 
facility,  including  an  analysis  of  its 
ability  to  meet  applicable  standards  and 
criteria  when  using  both  the  proposed 
fuel  and  all  alternate  fuels  which  would 
provide  the  basis  for  the  exemption.  All 
such  analysis  must  be  based  on 
accepted  analytical  techniques,  such  as 
air  quality  modeling,  and  must  reflect 
current  conditions  of  the  area  which 
would  be  affected  by  the  facility.  The 
petitioner  is  responsible  for  performing 
necessary  sampling  and  collecting 
sufficient  data  to  accurately 
characterize  these  conditions. 
Environmental  compliance  must  be 
examined  in  the  context  of  available 
pollution  control  equipment  which 
would  provide  the  maximum  possible 
reduction  of  pollution.  The  analysis 
must  contain:  (i)  requests  for  bids  and 
other  inquiries  made  and  responses 
received  by  the  petitioner  concerning 
the  availability  and  performance  of 
pollution  control  equipment;  or  (ii)  other 
comparable  evidence  such  as  technical 
studies  documenting  efficiency  of 
equipment  to  meet  applicable 
requirements; 


(2)  An  examination  of  the  regulatory 
options  available  to  the  petitioner  in 
seeking  to  achieve  environmental 
compliance.  This  must  include  an 
analysis  of  the  availability  of  offsets,  if 
needed,  and  the  potential  for  securing 
variances  and  SIP  revisions,  as 
appropriate.  The  analysis  must  illustrate 
and  document  any  efforts  to  locate  and 
identify  available  offsets,  and  to  secure 
variances  and  SIP  revisions.  The 
analysis  must  contain  any 
correspondence  initiated  or  received  by 
the  petitioner  concerning  these 
regulatory  options  and  all  technical 
studies  relied  upon; 

(3)  Any  other  documentation  which 
demonstrates  an  inability  to  comply 
with  applicable  environmental 
requirements; 

(4)  Use  of  mixtures  as  required  under 
1 504.15; 

(5)  Use  of  fluidized  bed  combustion 
not  feasible  as  required  under  §  504.16; 

(6)  Conservation  measures  as  required 
under  §  504.18; 

(7)  Petroleum  and  natural  gas 
consumption  as  required  under  §  504.19; 
and 

(8)  Fuels  search  as  required  under 
§  504.21. 

§  504.54  State  or  local  requirements. 

(a)  Eligibility.  Section  312(b)  of  the 
Act  provides  for  a  permanent  exemption 
due  to  certain  state  or  local 
requirements.  To  qualify  a  petitioner 
must  demonstrate  that: . 

(1)  With  respect  to  the  site  of  the 
existing  facility,  the  operation  of  such 
facility  using  an  alternate  fuel  is  not 
feasible  because  of  a  state  or  local 
requirement; 

(2)  If  such  state  or  local  requirement  is 
under  a  building  code  or  nuisance  or 
zoning  law,  no  other  exemption  could  be 
granted  for  such  facility; 

(3)  The  petitioner  has  in  good  faith 
attempted  unsuccessfully  to  obtain  a 
variance  from  the  state  or  local 
requirement  or  has  demonstrated  why 
none  is  available;  and 

(£)  The  granting  of  the  exemption 
would  be  in  the  public  interest  and 
would  be  consistent  with  the  purposes 
of  the  Act. 

(b)  Evidence  required  in  support  of  a 
petition.  A  petition  must  include  the 
following  information  in  order  to  make 
the  demonstration  required  by  this 
section: 

(1)  A  copy  of  the  pertinent  state  or 
local  requirement  with  its  citation  and 
its  legislative  history; 

(2)  The  identification  and  location  of 
the  administrative  body  which 
implements  the  requirement; 

(3)  A  description  of  the  petitioner’s 
attempts  to  obtain  a  variance  from  the 
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requirements  or  an  explanation  of  why 
none  is  available; 

(4)  A  description  and  dates  of  any 
activities  the  petitioner  was  involved  in 
pertaining  to  the  enactment  of  the 
requirement; 

(5)  A  description  of  equipment, 
procedures,  and  the  advance  planning 
time  necessary  to  comply  with  the 
requirement; 

(6)  A  detailed  description  of  why 
compliance  with  the  state  or  local 
requirement  is  not  feasible; 

(7)  The  impact  upon  the  petitioner 
and/or  the  local  community,  if  any, 
should  the  petition  be  denied; 

(8)  An  explanation  of  the  reasons  why 
granting  this  exemption  would  be  in  the 
public  interest; 

(9)  An  analysis  of  why  the  petitioner 
cannot  qualify  for  any  other  exemption, 
if  the  state  or  local  requirement  is  under 
a  building  code  or  nuisance  or  zoning 
law; 

(10)  For  powerplants,  no  alternative 
power  supply  as  required  under  §  504.13; 

(11)  Conservation  measures  as 
required  under  §  504.18; 

(12)  Petroleum  and  natural  gas 
consumption  as  required  under  §  504.19; 

(13)  Environmental  impact  analysis  as 
required  under  §  504.20;  and 

(14)  Fuels  search  as  required  under 
§  504.21. 

§  504.55  Cogeneration.  [Reserved] 

§  504.56  Permanent  exemption  for  certain 
fuel  mixtures  containing  natural  gas  or 
petroleum. 

(a)  Eligibility.  Section  312(d)  of  the 
Act  provides  for  a  permanent  exemption 
for  certain  fuel  mixtures.  To  qualify  for 
this  exemption,  a  petitioner  must 
demonstrate  that: 

(1)  The  petitioner  proposes  to  use  a 
mixture  of  natural  gas  or  petroleum  and 
an  alternate  fuel  as  a  primary  energy 
source;  and 

(2)  The  amount  of  petroleum  or 
natural  gas  proposed  to  be  used  in  the 
mixture  will  not  exceed  the  minimum 
percentage  of  the  total  annual  Btu  heat 
input  of  the  primary  energy  sources 
needed  to  maintain  operational 
reliability  of  the  unit  consistent  with 
maintaining  a  reasonable  level  of  fuel 
efficiency. 

(b)  Minimum  percentage.  In  the  case 
of  MFBIs,  if  the  exemption  is  granted, 
ERA  will  not  require  that  the  percentage 
of  petroleum  or  natural  gas  used  in  the 
mixture  be  less  than  25  percent  of  the 
total  annual  Btu  heat  input  of  the 
primary  energy  sources  used  by  an 
installation. 

(c)  Evidence  required  in  support  of  a 
petition.  A  petition  must  include  the 
following  information  in  order  to  make 


the  demonstration  required  by  this 
section: 

(1)  A  complete  description  of  the  fuel 
mixture,  component  elements  of  the 
mixture,  and  the  percentage  and 
quantity  of  each  component  to  be 
utilized; 

(2)  The  design  specifications  of  the 
unit  for  which  the  exemption  is 
requested; 

(3)  An  engineering  assessment  of  the 
minimum  percentages  of  petroleum  or 
natural  gas  needed  to  maintain 
operational  reliability  consistent  with  a 
reasonable  level  of  fuel  efficiency; 

(4)  Use  of  fluidized  bed  combustion 
not  feasible  as  required  under  §  504.16; 

(5)  Information  regarding  conservation 
measures  as  required  under  §  504.18; 
and 

(6)  Data  on  petroleum  and  natural  gas 
used  as  required  under  §  504.19. 

(d)  Certification  alternative  for  use  of 
mixture  containing  less  than  25  percent 
petroleum  or  natural  gas  by  an 
installation.  If  an  installation  will  use  a 
mixture  containing  less  than  25  percent 
petroleum  or  natural  gas,  the  petitioner 
may,  in  lieu  of  the  requirements  of 
subsection  (c)  above,  substitute  the 
following  information: 

(1)  A  duly  executed  certification 
stating  that  the  amount  of  petroleum  or 
natural  gas  proposed  to  be  used  in  the 
mixture  will  not  exceed  25  percent  of  the 
total  annual  Btu  heat  input  of  the 
primary  energy  sources  of  the 
installation;  and 

(2)  A  description  of  the  fuel  mixture, 
component  elements,  and  percentage 
and  quantity  of  each  component  to  be 
utilized. 

(e)  Terms  and  conditions.  By 
petitioning  for  an  exemption  pursuant  to 
subsection  (d),  the  petitioner  accepts, 
upon  grant  of  the  exemption,  the 
following  terms  and  conditions: 

(1)  The  amount  of  petroleum  or 
natural  gas  to  be  used  in  the  mixture 
will  not  exceed  25  percent  of  the  total 
annual  Btu  heat  input  of  the  primary 
energy  sources  of  the  installation; 

(2)  All  steam  pipes  will  be  insulated 
and  all  steam  traps  properly  maintained; 
and 

(3)  The  quality  of  any  petroleum  to  be 
burned  in  the  unit  will  be  the  lowest 
grade  available,  which  is  technically 
feasible,  and  capable  of  being  burned 
consistent  with  applicable 
environmental  requirements. 

(f)  Solar  mixtures.  ERA  will  grant  a 
permanent  mixtures  exemption  for  the 
use  of  a  mixture  of  solar  energy 
(including  wind,  tide,  and  other 
intermittent  sources)  and  petroleum  or 
natural  gas,  where: 

(1)  Solar  energy  will  account  for  at 
least  20  percent  of  the  total  annual  Btu 


heat  input  of  the  primary  energy  sources 
of  the  unit;  and 

(2)  The  petitioner  proposes  an 
acceptable  plan  to  ERA  which — 

(i)  Meets  the  evidence  requirements 
set  forth  in  paragraphs  (c)  (1)  and  (2)  of 
this  section;  and 

(ii)  Contains  a  compliance  plan 
prepared  in  accordance  with  §  504.17  of 
these  regulations. 

(g)  Reporting  requirement.  If  an 
exemption  is  granted,  the  petitioner 
must  submit  a  duly  executed  annual 
report  to  ERA  certifying  that  the 
affected  unit  has  used  no  more  than  the 
percentage  of  oil  or  natural  gas  specified 
in  the  exemption  order. 

§  504.57  Emergency  purposes. 

(a)  Eligibility.  Section  312(e)  of  the 
Act  provides  for  a  permanent  exemption 
for  emergency  purposes.  To  qualify  for 
this  exemption,  a  petitioner  must 
demonstrate  he  will  operate  and 
maintain  the  existing  facility  for 
emergency  purposes  only. 

(b)  Definition.  For  the  purposes  of  this 
permanent  exemption,  an  emergency 
exists  when: 

(1)  Operation  of  an  oil  or  gas  fired 
installation  or  the  non-electric 
generating  operation  of  a  cogenerating 
facility  is  necessary  for: 

(1)  Plant  protection; 

(ii)  The  preservation  of  human  health; 
or 

(iii)  Continued  facility  production 
which  otherwise  would  be  reduced  due 
to  an  interruption  of  alternate  fuel 
supplies,  equipment  failures,  or 
temporary  environmental  restrictions;  or 

(2)  For  a  powerplant,  an  operating 
electric  utility  would  be  required  to 
curtail  noninterruptible  electric  supply 
to  its  industrial  customers. 

(c)  Evidence  required  in  support  of  a 
petition.  A  petition  submitted  under  this 
section  shall  include  the  following 
certifications  executed  by  a  duly 
authorized  officer  of  the  company: 

(1)  Operation  under  the  provisions  of 
this  exemption  will  occur  only  in 
accordance  with  the  definition  of 
emergency  in  accordance  with 
subsection  (b)  of  this  section;  and 

(2)  Use  of  a  mixture,  for  which  an 
exemption  would  be  available  is  not 
technically  or  economically  feasible  in 
the  unit. 

(d)  Reporting  requirements.  At  the 
end  of  each  12-month  period  from  the 
effective  date  of  the  exemption,  the 
petitioner  must  report  to  ERA  the 
number  of  days  of  use  and  the  amount 
of  fuel  used  under  this  exemption  by 
month.  The  petitioner  must  also  describe 
the  emergency  conditions  that  required 
the  operation  of  the  unit. 
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Terms  and  conditions.  By  petitioning 
for  an  exemption  under  this  section,  the 
petitioner  accepts,  upon  grant  of  the 
exemption,  the  following  terms  and 
conditions: 

(1)  Operation  of  the  facility  will  occur 
only  when  there  is  an  emergency  as 
defined  in  this  section; 

(2)  All  steam  pipes  must  be  insulated 
and  all  steam  traps  properly  maintained; 
and 

(3)  The  quality  of  any  petroleum  to  be 
burned  in  the  unit  will  be  the  lowest 
grade  available,  which  is  technically 
feasible,  and  capable  of  being  burned 
consistent  with  applicable 
environmental  requirements. 

§  504.58  Permanent  peakload 
powerplants. 

(a)  Eligibility.  (1)  Section  312(f)  of  the 
Act  provides  for  a  permanent  exemption 
for  peakload  powerplants  if  a  petitioner 
proposes  to  use  petroleum  or  natural  gas 
as  a  primary  energy  source  in  a 
peakload  powerplant.  To  qualify  for  this 
exemption,  a  petitioner  must  certify  to 
ERA  that: 

(1)  The  powerplant  will  be  operated 
solely  as  a  peakload  powerplant  and  to 
meet  peakload  demand  for  the 
remaining  life  of  the  powerplant; 

(ii)  A  denial  of  the  petition  is  likely  to 
result  in  an  impairment  of  reliability  of 
service  as  measured  by  the  reserve 
margin  test  described  in  paragraphs  (a) 

(2)  and  (3),  or  pursuant  to  paragraph 
(a)(3)  of  this  section;  and 

(iii)  Modification  of  the  powerplant  to 
permit  compliance  with  applicable 
prohibitions — 

(A)  Is  technically  infeasible;  or 

(B)  Would  result  in  an  unreasonable 
expense. 

(2)  The  petitioner  should  calculate 
reliability  of  service  utilizing  the  reserve 
margin  test.  Under  this  test,  the 
petitioner  must  demonstrate  that  the 
projected  annual  peakload  reserve 
margin,  calculated  on  the  basis  of  the 
electric  region  or  an  appropriate  electric 
control  area,  during  the  first  12-month 
period  beginning  on  the  first  day  of  the 
month  following  the  effective  date  of  the 
exemption  sought,  will  be  15  percent  or 
less  in  the  absence  of  the  existing 
facility  after  considering  all  available 
resources  including  contracts  for  firm 
purchases  and  sales. 

(3)  If  the  petitioner  is  dependent  on 
hydroelectric  sources  for  more  than  20 
percent  of  its  firm  power,  it  must 
demonstrate  that,  under  average  water 
conditions,  the  projected  annual 
peakload  reserve  margin  in  its  electric 
region  or  appropriate  electric  control 
area  is  20  percent  or  less  in  the  absence 
of  the  existing  facility  during  the  first  12- 
month  period  beginning  on  the  first  day 


of  the  month  following  the  effective  date 
of  the  exemption  sought. 

(4)  The  petitioner  may  choose  to  argue 
that  the  case  of  impaired  reliability  is 
supported  by  evidence  other  than  that 
described  in  paragraph  (a)(2)  or  (a)(3)  of 
this  section.  If  so,  ERA  recommends  that 
the  petitioner  present  this  argument  and 
the  justification  therefor,  in  a  prepetition 
conference  for  ERA  concurrence. 

(5)  ERA  will  consider  compliance  with 
the  applicable  prohibitions  to  be 
technically  infeasible  if  the  facility  is 
not  “technically  capable”  of  burning  an 
alternate  fuel,  and  if  the  facility  does  not 
have  or  has  not  previously  had  the 
technical  capability  to  use  an  alternate 
fuel  pursuant  to  §  504.6  of  these 
regulations.  Where  the  facility  is 
technically  capable  of  burning  an 
alternate  fuel,  ERA  will  consider,  on  a 
case-by-case  basis,  appropriate 
evidence  that  it  is  technically  infeasible 
to  modify  the  facility  to  comply  with 
applicable  prohibitions. 

(b)  Evidence  required  in  support  of  a 
petition.  A  petition  must  include  the 
following  information  in  order  to  make 
the  demonstration  required  by  this 
section: 

(1)  A  certification  by  a  duly 
authorized  officer  of  the  electric  utility 
which  will  operate  the  powerplant 
stating  that  the  unit  is  to  be  operated 
solely  as  a  peakload  powerplant  and  to 
meet  peakload  demand  for  its  remaining 
life; 

Note. — The  certification  must  (i) 
specifically  set  forth  the  design  capacity  of 
the  unit  and  the  maximum  allowable 
generation  of  the  powerplant  in  kilowatt 
hours  according  to  the  definition  of  peakload 
powerplant  in  §  500.2  of  these  regulations  for 
each  12  months  of  operation  as  a  peakload 
powerplant;  and  (ii)  specifically  state  that  the 
powerplant  is  to  be  operated  solely  to  meet 
peakload  demand  for  its  remaining  life. 

(2)  The  estimated  peak  demand  for  the 
system  and  the  coincident  peak  demand 
for  the  electric  region  for  the  appropriate 
year  of  operation  of  the  existing  plant; 

(3)  The  corresponding  capacity 
projections,  as  well  as  any  existing 
commitments  by  the  system  to  purchase 
or  sell  power  during  that  year; 

(4)  A  description  of  the  method  and 
assumptions  used  by  the  petitioner  for 
projecting  the  demand  for  its  system  and 
for  its  electric  region; 

(5)  Petitioner’s  explanation  why 
modification  of  the  powerplant  to  permit 
compliance  with  applicable  prohibitions 
is  technically  infeasible; 

(6)  Petitioner’s  explanation  why 
modification  of  the  powerplant  to  permit 
compliance  with  applicable  prohibitions 
would  result  in  unreasonable  expense; 


(7)  Any  other  evidence  that  the 
petitioner  believes  is  relevant  to  its 
case,  such  as: 

(i)  Evidence  that  the  reliability 
advantages  of  coordination  on  an 
electrical  region  basis  cannot  be 
achieved  to  an  extent  sufficient  to 
remove  the  “impairment  of  reliability,” 
the  reasons  for  this  deficiency,  and  an 
estimate  of  when  such  coordination 
could  be  implemented  in  the  petitioner’s 
region;  or 

(ii)  Evidence  that  the  petitioner’s 
system  has  a  unique  situation  that 
requires  the  use  of  different  reliability 
criteria. 

(8)  An  explanation,  including  all  data 
relied  upon,  of  how  the  petitioner  has 
calculated  impaired  reliability; 

(9)  Conservation  measures  as  required 
by  §  504.18;  and 

(10)  Petroleum  and  natual  gas 
consumption  as  required  by  §  504.19. 

(c)  Liability  for  operating  in  excess  of 
exemption.  The  operation  of  a  peakload 
powerplant  which  has  been  granted  this 
exemption  in  excess  of  that  allowed  by 
the  exemption  shall  be  subject  to 
penalties  under  Title  VII,  Subtitle  C  of 
the  Act,  unless  the  powerplant  meets  the 
criteria  set  forth  in  section  721(c)  of  the 
Act. 

(d)  Reporting  requirement.  If  the 
petition  is  granted,  petitioner  must 
report  to  ERA,  at  the  end  of  each  12- 
month  period  from  the  effective  date  of 
the  exemption  and,  if  applicable,  upon 
reaching  the  maximum  number  of 
kilowatt  hours  of  permitted  generation 
within  each  12-month  period,  the  name, 
location,  and  design  capacity  of  the 
exempted  unit,  the  number  of  hours  of 
operation  permitted  by  the  exemption, 
and  the  number  of  hours  of  actual 
operation. 

§  504.59  Intermediate  load  powerplants. 

(a)  Eligibility.  Section  312(g)  of  the 
Act  provides  for  an  exemption  for  use  of 
petroleum  as  a  primary  energy  source  by 
intermediate  load  powerplants.  To 
qualify  for  this  exemption,  a  petitioner 
must  demonstrate  to  the  satisfaction  of 
ERA  that: 

(1)  The  Administrator  of  the  EPA  or 
the  Director  of  the  appropriate  State  air 
pollution  control  agency  has  certified 
that  the  use  of  any  available  alternate 
fuel  as  a  primary  energy  source  will 
cause  or  contribute  to  a  concentration, 
in  an  air  quality  control  region  or  any 
area  within  such  region,  of  a  pollutant 
for  which  any  national  ambient  air 
quality  standard  is  or  would  be 
exceeded  as  described  in  subsection  (c) 
of  this  section; 

(2)  The  Powerplant  as  operated’will 
replace  no  more  than  the  equivalent 
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generating  capacity  of  existing  units 
which: 

(i)  Permanently  cease  operation 
within  one  month  of  ERA’S  granting  the 
intermediate  load  powerplant  this 
exemption,  as  requested; 

(ii)  Use  natural  gas  or  petroleum  as  a 
primary  energy  source; 

(iii)  Are  owned  by  the  same  person 
who  is  to  operate  the  existing 
powerplant;  and 

(iv)  Would,  if  they  used  coal  as  a 
primary  energy  source,  cause  or 
contribute  to  a  pollutant  concentration 
as  described  in  paragraph  (a)(1)  of  this 
section; 

(3)  The  powerplant  is  and  shall 
continue  to  be  operated  solely  as  an 
intermediate  load  powerplant  in  which 
the  electrical  generation  (in  kilowatt 
hours)  for  any  12-calendar-month 
period,  shall  not  exceed  the 
powerplant’s  design  capacity  multiplied 
by  3,500  hours; 

(4)  The  net  fuel  heat  input  rate  for  the 
powerplant  will  be  maintained  at  or  less 
than  9,500  BTU’s  per  kilowatt  hour 
throughout  the  remaining  useful  life  of 
the  powerplant;  and 

(5)  The  powerplant  has  the  capability 
to  use  synthetic  fuels  derived  from  an 
alternate  fuel  as  a  primary  energy 
source. 

(b)  Evidence  required  in  support  of  a 
petition.  A  petition  must  include  the 
following  information  in  order  to  make 
the  determination  required  by  this 
section: 

(1)  An  air  quality  certification  for  the 
unit,  prepared  by  the  administrator  of 
EPA  or  by  the  appropriate  State  air 
pollution  control  agency,  meeting  the 
requirements  of  paragraph  (a)(1)  of  this 
section,  including  a  listing  of  all 
alternate  fuels  covered  by  the 
certification; 

(2)  A  description  of  the  existing 
powerplants  to  be  replaced  by  the 
powerplant  for  which  the  intermediate 
load  exemption  is  requested,  which  shall 
include: 

(i)  The  name  and  location  of  each  of 
these  existing  powerplants; 

(ii)  The  volume  of  fuel  consumed  b> 
type  for  the  previous  two  years  by  these 
existing  powerplants; 

(iii)  The  corporate  ownership  of  these 
existing  powerplants;  and 

(iv)  The  reasons  supporting  the 
petitioner’s  claim  that  the  existing 
powerplants  would  cause  or  contribute 
to  a  pollutant  concentration  as 
described  in  subsection  (a)(1)  of  this 
section  if  they  used  coal  as  a  primary 
energy  source. 

(3)  An  affidavit  executed  by  a  duly 
authorized  officer  of  the  electric  utility 
which  operates  the  powerplant  for 
which  the  exemption  is  requested. 


certifying  that  the  powerplant  shall  be 
operated  at  all  times  in  the  future  solely 
as  an  intermediate  load  powerplant.  The 
certification  shall  set  forth  the 
powerplant’s  design  capacity  and  its 
maximum  allowable  generation  in 
kilowatt  hours  for  the  first  12  months  of 
operation  from  the  date  the  petition  for 
the  exemption  is  filed; 

(4)  An  affidavit  executed  by  a  duly 
authorized  officer  and  a  qualified 
engineer  of  the  utility  operating  the 
powerplant  certifying  that  the 
powerplant  will  be  maintained 
(operated)  at  a  net  heat  input  rate  of 
9,500  BTU’s  per  kilowatt  hour  or  less 
throughout  the  useful  life  of  the 
powerplant; 

(5)  An  affidavit  executed  by  a  duly 
authorized  officer  and  a  qualified 
engineer  of  the  operating  utility 
certifying  that  the  powerplant  has  the 
synthetic  fuels  capability  requirement 
described  in  paragraph  (a)(5)  of  this 
section,  and  agreeing  to  cease  using 
petroleum  or  natural  gas  when  ERA  has 
found  that  such  synthetic  fuels  are 
available; 

(6)  Identification  of  the  synthetic  fuel 
referred  to  in  paragraph  (b)(5)  of  this 
section,  which  the  powerplant  is 
designed  to  use,  with  appropriate 
documentation  including: 

(i)  The  expected  source  of  synthetic 
fuel,  if  known; 

(ii)  The  year  the  synthetic  fuel  is 
expected  to  be  available  in  adequate 
quantities  and  at  an  acceptable  price; 

(iii)  Estimates  of  the  future  prices  of 
the  synthetic  fuel  the  plant  is  designed 
to  use; 

(iv)  A  description  of  the  operating 
utility’s  role,  if  any,  in  developing  the 
facilities  to  produce  the  synthetic  fuel: 
and 

(v)  A  statement  of  the  operating 
utility's  basis  for  believing  that  this 
synthetic  fuel  can  be  burned- in  the 
existing  powerplant  in  compliance  with 
applicable  Federal  and  state 
environmental  standards; 

(7)  No  alternative  power  supply  as 
required  under  §  504.13; 

(8)  Use  of  mixtures  as  required  under 
§  504.15; 

(9)  Use  of  fluidized  bed  combustion 
not  feasible  as  required  by  §  504.16; 

(10)  Conservation  measures  as 
required  by  §  504.18; 

(11)  Petroleum  and  natural  gas 
consumption  as  required  under  §  504.19; 

(12)  Environmental  impact  analysis  as 
required  under  §  504.20;  and 

(13)  Fuels  search  as  required  under 
§  504.21. 

(c)  Terms  and  conditions.  ERA,  if  it 
grants  this  exemption,  will  set  as  a 
condition  the  amount  of  oil  to  be  used 
by  the  existing  powerplant.  In  general, 


ERA  will  also  require  that  as  a  condition 
to  the  granting  of  this  exemption,  the 
petitioner  must  reduce  its  oil  use  or 
reduce  the  rate  of  oil  increase  by  its 
system.  ERA  expects  that  reduced  oil 
use  would  be  achieved  by  the 
petitioner's  ceasing  operation  of  the 
existing  units  identified  in  paragraph 
(a)(2)  above  and  by  employing  the  more 
efficient  exempted  unit  in  their  place. 

(d)  Reporting  requirement.  If  the 
petition  is  granted,  the  petitioner  must 
report  to  ERA,  at  the  end  of  each  12 
month  period  from  the  first  day  of  the 
month  following  the  effective  date  of  the 
exemption  and,  if  applicable,  upon 
reaching  the  maximum  number  of  hours 
of  permitted  operation  within  each  12 
month  period,  the  name,  location  and 
design  capacity  of  the  exempted  unit, 
and  the  number  of  kilowatt  hours  of 
actual  operation.  The  petitioner  must 
also  report  at  the  same  time  the  amount 
of  petroleum  used  by  the  unit  and  the 
total  amount  of  petroleum  used  by  all 
units  in  the  petitioner’s  system. 

(e)  Periodic  review.  ERA  shall,  from 
time  to  time,  review  this  exemption  and 
shall  terminate  it  when  it  finds  that 
there  is  available  a  supply  of  synthetic 
fuel  suitable  for  use  by  the  exempt 
powerplant. 

§  504.60  Use  of  natural  gas  by  powerplant 
with  capacity  of  less  than  250  million  Btu’s 
per  hour. 

(a)  Eligibility.  Section  312(h)  of  the 
Act  provides  for  a  permanent  exemption 
for  the  use  of  natural  gas  by 
powerplants  with  a  capacity  of  250 
million  Btu’s  per  hour  or  less.  To  qualify 
for  this  exemption  a  petitioner  must 
certify  that: 

(1)  The  unit  has  a  design  capability  of 
consuming  any  fuel  or  fuel  mixture  at  a 
fuel  heat  input  rate  of  less  than  250 
million  Btu's  per  hour; 

(2)  The  unit  was  a  baseload 
powerplant  on  April  20, 1977; 

(3)  The  unit  is  not  capable  of  burning 
solid  coal,  and  no  suitable  coal 
derivative  is  available;  and 

(4)  Use  of  a  mixture  of  alternate  fuel 
and  natural  gas  or  petroleum  for  which 
an  exemption  would  be  available  is  not 
technically  or  economically  feasible  in 
the  unit. 

(b)  Terms  and  conditions.  By 
petitioning  for  an  exemption  under  this 
section,  the  petitioner  accepts,  upon 
grant  of  the  exemption,  the  following 
terms  and  conditions: 

(1)  All  steam  pipes  must  be  insulated 
and  all  steam  traps  properly  maintained; 

(2)  This  exemption  may  only  apply  to 
prohibitions  under  section  301  of  FUA 
and  prohibitions  established  by  final 
rules  or  orders  issued  before  January  1, 
1990. 
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§  504.61  Use  of  liquefied  natural  gas. 

(a)  Eligibility.  Section  312(i)  of  the  Act 
provides  for  a  permanent  exemption  for 
the  use  of  liquefied  natural  gas  (LNG). 

To  qualify  for  this  exemption  a 
petitioner  must  demonstrate  to  the 
satisfaction  of  ERA  that: 

(1)  The  Administrator  of  the  EPA  or 
the  appropriate  State  air  pollution 
control  agency  has  certified  that  the  use 
of  coal,  including  any  available  coal- 
derived  fuel  as  a  primary  energy  source 
will  cause  or  contribute  to  a 
concentration,  in  an  air  quality  control 
region  or  any  area  within  such  region,  of 
a  pollutant  for  which  any  national 
ambient  air  quality  standard  is  or  would 
be  exceeded  (air  quality  certification); 

(2)  The  Administrator  of  the  EPA  or 
the  appropriate  State  air  pollution 
control  agency  has  certified  that 
petitioner  will  be  unable  to  use  coal, 
including  any  available  coal-derived 
fuel,  as  a  primary  energy  source  without 
violating  applicable  environmental 
requirements  (environmental 
certification);  and 

(3)  The  LNG  to  be  used  at  petitioner’s 
powerplant  will  be  produced  outside  the 
contiguous  United  States. 

(b)  Evidence  required  in  support  of 
the  petition.  A  petition  must  include  the 
following  information  in  order  to  make 
the  demonstration  required  by  this 
section: 

(1)  Copies  of  petitioner's  applications 
for  an  air  qualify  certification  and  an 
environmental  certification  filed  with 
the  EPA  or  State  air  pollution  control 
agency  which  request  certification  for 
coal  and  all  available  coal-derived  fuels, 
and  copies  of  all  supporting 
documentation  filed  with  or  subsequent 
to  the  applications;  and 

(2)  The  name  of  the  country  or  state 
that  will  be  the  source  of  the  LNG,  the 
name  of  the  company  that  owns  the 
LNG  terminal  through  which  the  LNG 
will  be  imported,  the  name  and  location 
of  such  terminal,  and  the  name  of  the 
company  that  will  be  supplying  the 
LNG; 

(3)  Conservation  measures  as  required 
by  S  504.18;  and 

(4)  Petroleum  and  natural  gas 
consumption  as  required  by  $  504.19. 

(c)  Air  quality  certification.  A  petition 
is  not  complete  unless  the  following 
have  been  submitted  to  ERA: 

(1)  A  certification  of  the  EPA  or  the 
appropriate  State  air  pollution  control 
agency  that  the  use  by  the  powerplant  of 
coal  or  any  available  coal-derived  fuel 
as  a  primary  energy  source  will  cause  or 
contribute  to  a  concentration,  in  an  air 
quality  control  region  or  any  area  within 
such  region,  of  a  pollutant  for  which  any 
national  ambient  air  quality  standard  is 
or  would  be  exceeded  and  that  the  use 


of  coal  or  any  available  coal-derived 
fuel  would  not  comply  with  applicable 
environmental  requirements;  and 

(2)  A  statement  indicating  which  fuels 
were  presented  for  consideration  to  the 
agency  which  certified  with  regard  to 
the  Clean  Air  Act,  and,  to  the  extent 
known  by  the  petitioner,  why  they  were 
rejected  as  a  method  of  compliance. 

(d)  Reporting  requirement.  If  the 
petition  is  granted,  petitioner  must 
report  to  ERA,  at  the  end  of  each  12 
month  period  from  the  first  day  of  the 
month  following  the  effective  date  of  the 
exemption  and,  if  applicable,  upon 
reaching  the  maximum  number  of  hours 
of  permitted  operation  within  each  12 
month  period,  the  name,  location  and 
design  capacity  of  the  exempt  unit,  the 
number  of  hours  of  operation  permitted 
by  the  exemption,  the  number  of  hours 
of  actual  operation,  and  efforts  taken  to 
seek  and  obtain  a  synthetic  fuel  for  use 
in  the  powerplant 

(e)  Enforcement.  Violations  of  the 
provisions  of  this  exemption  will  subject 
petitioners  to  the  maximum  penalties 
provided  for  by  Part  501,  Subpart  L,  of 
these  regulations. 

§  504.62  Scheduled  equipment  outages. 

(a)  Eligibility.  Section  312(1)  of  the  Act 
provides  for  a  permanent  exemption  for 
major  fuel  burning  installations  to  meet 
scheduled  equipment  outages.  To 
qualify  for  this  exemption  a  petitioner 
must  demonstrate  that: 

(1)  The  petitioner’s  routine 
maintenance  schedule  does  not  permit, 
or  could  not  be  adjusted  to  permit, 
continuing  production  or  other  activity 
carried  on  at  the  site  unless  ERA  grants 
this  exemption; 

(2)  If  scheduled  outages  and,  thereby, 
projected  use  of  the  unit  would  exceed 
an  average  of  28  days  per  year  over  a 
three-year  period,  the  petitioner  cannot 
meet  its  requirements  by  burning  an 
alternate  fuel;  and 

(3)  The  unit  will  be  used  only  during 
those  periods  when  other  units  are  not 
in  operation  for  reason  of  scheduled 
outage. 

(b)  Evidence  required  in  support  of  a 
petition.  To  submit  an  adequate  petition 
for  review  by  ERA,  a  petition  must 
include  the  following  information  in 
order  to  make  the  demonstration 
required  by  this  section: 

(1)  An  explanation  of  why  petitioner’s 
routine  maintenance  schedule  does  not 
permit,  or  could  not  be  adjusted  to 
permit,  continuing  production  or  other 
activity  carried  on  at  the  site  unless 
ERA  grants  this  exemption; 

(2)  A  schedule  of  operation  for  the 
unit  estimating  the  number  of  hours  pei 
year  used  and  fuel  consumed  on  an 
annual  basis; 


(3)  A  description  of  the  maintenance 
schedule  for  all  units  located  at  the 
facility,  specifically  identifying  those 
units  at  the  facility  which  will  be  out  of 
service  for  scheduled  maintenance  at 
times  when  the  unit  for  which  the 
exemption  is  requested  is  operating: 

(4)  Use  of  mixtures  as  required  under 
§  504.15; 

(5)  Use  of  fluidized  bed  combustion 
not  feasible  as  required  under  §  504.16; 

(6)  Environmental  impact  analysis  as 
required  under  §  504.20;  and 

(7)  If  scheduled  outages  and  thereby 
projected  use  of  the  unit  will  exceed  28 
days  per  year  over  a  three-year  period: 

(i)  Conservation  measures  as  required 
under  §  504.18; 

(ii)  Petroleum  and  natural  gas 
consumption  as  required  under  §  504.19; 
and 

(iii)  Fuels  search  as  required  under 
i  504.21. 

(c)  Certification  alternative  for  unit 
use  28  days  per  year  or  less.  If  use  of  the 
unit  is  not  to  exceed  an  average  of  28 
days  per  year  over  a  three-year  period, 
the  petitioner  may,  in  lieu  of  the 
requirement  of  subsection  (b)  of  this 
section,  provide: 

(1)  A  certificate  indicating: 

(1)  That  the  routine  maintenance 
schedule  does  not  permit,  or  could  not 
be  adjusted  to  permit,  continuing 
production  or  other  activity  carried  on 
at  a  site  unless  ERA  grants  this 
exemption; 

(ii)  That  the  use  of  the  unit  will  not 
exceed  an  average  of  28  days  per  year 
over  a  three-year  period:  and 

(iii)  That  the  unit  will  be  used  only 
during  those  periods  when  other  units 
are  not  in  operation  for  reason  of 
scheduled  outage  in  accordance  with  a 
schedule  of  operation  submitted 
simultaneously  which  contains  an 
estimate  of  the  annual  number  of  days 
used  and  fuel  consumed; 

(2)  A  certificate  indicating  that  use  of 
a  mixture  of  petroleum  or  natural  gas 
and  an  alternate  fuel  for  which  an 
exemption  would  be  available  is  not 
economically  and  technically  feasible; 
and 

(3)  A  certificate  as  required  under 
§  504.20(b). 

(d)  Terms  and  conditions.  By 
petitioning  for  an  exemption  under 
subsection  (c)  of  this  section,  the 
petitioner  agrees,  upon  grant  of  the 
exemption,  to  the  following  terms  and 
conditions: 

(1)  The  MFBI  will  only  be  operated  for 
use  necessary  to  meet  scheduled 
equipment  outages; 

(2)  Use  of  the  MFBI  will  not  exceed  an 
average  of  28  days  per  year  over  a  three- 
year  period; 
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(3)  All  steam  pipes  must  be  insulated 
and  all  steam  traps  properly  maintained; 

(4)  The  quality  of  any  petroleum  to  be 
burned  in  the  installation  as  a  primary 
energy  source  will  be  of  the  lowest 
grade  available  which  is  technically 
feasible,  and  capable  of  being  burned 
consistent  with  applicable 
environmental  requirements;  and 

(5)  Petitioner  will  comply  with  any 
terms  and  conditions  which  may  be 
imposed  pursuant  to  environmental 
requirements  of  §  504.20(b)  of  these 
regulations. 

(e)  Reporting  requirement.  ERA  will 
rely  upon  the  schedule  of  operation 
submitted  with  the  petition  as  the 
permanent  schedule  for  exempt  use.  The 
petitioner  must  notify  ERA  in  advance 
of  any  proposed  changes  to  this 
schedule. 

(f)  Emergency  use.  A  petition  for  an 
emergency  exemption  may  be  submitted 
in  addition  to  a  petition  for  a  scheduled 
equipment  outage.  Eligibility  and 
evidentiary  requirements  of  each 
exemption  must  be  satisfied.  If  granted, 
separate  reporting  requirements  will  be 
required  for  each  exemption. 

§  504.63  Installations  served  by  certain 
international  pipelines. 

(a)  Eligibility.  Section  312(j)  of  the  Act 
provides  for  a  permanent  exemption  for 
the  use  of  natural  gas  by  major  fuel 
burning  installations  served  by  certain 
international  pipelines.  To  qualify  for 
this  exemption  a  petitioner  must 
demonstrate  to  the  satisfaction  of  ERA 
that; 

(1)  Petitioner’s  primary  source  of 
natural  gas  is  under  a  contract  with  a 
pipeline  between  the  United  States  and 
Canada; 

(2)  The  contract  was  signed  before 
April  21, 1977; 

(3)  The  natural  gas  would  revert  to 
Canada  if  petitioner  is  not  granted  an 
exemption; 

(4)  The  pipeline  serves  high  priority 
users  as  defined  in  subsection  (b)  below; 

(5)  Petitioner  would  suffer  substantial 
financial  penalty  if  the  contract  were 
cancelled  and  there  is  no  available  relief 
from  the  penalty;  and 

(6)  The  revenues  from  the 
transportation  and  sale  of  natural  gas 
under  petitioner’s  contract  are  essential 
to  the  economic  vitality  of  the  pipeline, 

(b)  For  purposes  of  this  section  the 
term  “high  priority  user”  means  any 
residential  user  of  natural  gas  or  any 
commercial  user  whose  consumption  of 
natural  gas  on  a  peak  day  is  less  than  50 
MCF. 

(c)  Evidence  required  in  support  of  the 


petition.  A  petition  must  include  the 
following  information  in  order  to  make 
the  demonstration  required  by  this 
section: 

(1)  A  copy  of  the  contract  between 
petitioner  and  the  international  pipeline 
with  the  applicable  sections  underlined; 

(2)  A  certification  from  the  natural  gas 
supplier  of  the  pipeline  that  the  natural 
gas  would  revert  to  Canada  upon 
cancellation  of  the  contract; 

(3)  A  certification  by  the  pipeline  that 
it  serves  high  priority  users  and  a 
description  of  those  users; 

(4)  An  explanation  of  the  substantial 
financial  penalty  that  would  be  incurred; 

(5)  An  explanation  of  why  force 
majeure  would  not  apply  to  the  contract 
cancellation; 

(6)  A  description  of  petitioner’s 
attempt  to  transfer  its  contract  as 
described  in  Section  731  of  the  Act; 

(7)  A  determination  from  the  Federal 


Energy  Regulatory  Commission  that  the 
revenues  from  the  transportation  and 
sale  of  natural  gas  under  petitioner's 
contract  are  essential  to  the  economic 
vitality  of  the  pipeline; 

(8)  Conservation  measures,  as 
required  under  $  5G4.18;  and 

(9)  Petroleum  and  natural  gas 
consumption,  as  required  under  §  504.19. 

§  504.64  Product  or  process  requirements 
[Reserved!. 

Appendix  I — Procedures  for  the  Computation 
of  the  Real  Cost  of  Capital 

(a)  The  discount  rate  for  use  in  determining 
if  it  is  financially  feasible  to  convert  a  facility 
from  oil  or  gas  to  alternate  fuel  is  the  firm's 
real  after-tax  weighted  average  marginal  cost 
of  capital.  This  appendix  outlines  the 
procedure  used  to  compute  it. 

(b)  The  firm’s  real  after-tax  weighted 
average  marginal  cost  of  capital  (K)  is 
computed  with  equation  1. 


EQ  1 


K  =  W, 


+  W. 


'a  <i-t> 
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The  terms  in  equation  1  are  defined  as 
follows: 

W„= Fraction  of  existing  capital  structure 
which  is  debt. 

YVC= Fraction  of  existing  capital  structure 
which  is  preferred  equity. 

W,  =  Fraction  of  existing  capital  structure 
which  is  common  equity  and  retained 
earnings. 

fta  =  Predicted  nominal  cost  of  long  term 
debt  expressed  as  a  fraction, 
ftp  =  Predicted  nominal  cost  of  preferred 
stock  expressed  as  a  fraction, 
ft,  =  Predicted  nominal  cost  of  common 
stock  expressed  as  a  fraction. 

INF  =  Percentage  change  in  the  GNP 
implicit  price  deflator  over  the  past  12 
months  expressed  as  a  fraction. 
fd  =  Flotation  cost  of  debt  expressed  as  a 
fraction. 

fp  =  Flotation  cost  of  preferrd  stock 
expressed  as  a  fraction, 
f*  =  Flotation  cost  of  common  stock 
expressed  as  a  fraction, 
t  =  Marginal  federal  income  tax  rate  for  the 
current  year. 

(c)  Information  on  parameters  used  in 
Equation  1. 

(1)  The  parameters  will  be  obtained  from 
the  firm,  accepted  rating  services  [e.g.. 
Standard  &  Poor's,  Moody’s],  government 


publications,  accepted  financial  publications, 
annual  financial  reports  and  statements  of 
firms,  and  investment  bankers. 

(2)  The  predicted  nominal  cost  of  long  term 
debt  (ftj  is  estimated  by  determining  the 
current  average  yield  on  newly  issued 
bonds — industrial  or  utility  as  appropriate — 
which  have  the  same  rating  as  the  firm’s  most 
recent  debt  issue. 

(3)  The  predicted  nominal  cost  of  preferred 
stock  (ftp)  is  estimated  by  determining  the 
current  average  yield  on  newly  issued 
preferred  stock — industrial  or  utility  as 
appropriate — which  has  the  same  rating  as 
the  firm’s  most  recent  preferred  stock  issue. 

(4)  (A)  The  predicted  nominal  cost  of 
common  stock  (ft*)  is  computed  with 
equation  2. 

EQ  2  ft.  =  ft,  -I-  B  X  ft*, 
where: 

ft,  =  The  risk  free  interest  rate — the  average 
of  the  most  recent  auction  rates  of  U.S. 
Government  13-week  Treasury  Bills, 

B  =  The  “beta”  coefficient — the  relationship 
between  the  excess  return  on  common 
stock  and  the  excess  return  on  the  S&P 
500  composite  index,  and 
Rm  =  The  mean  excess  return  on  the  S&P 
500  composite  index — the  mean  of  the 
difference  between  the  return  on  the  S&P 
500  composite  index  and  the  risk  free 
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interest  rate  for  the  years  1926-1976  as  regression  analysis  techniques.  The 

computed  by  Ibbotson  and  regression  equation  is  Equation  3. 

Sinquefield  '-9.2%  Eq  3  (R<t  _  Rf«)  —  A  +  B  (R**  -  R,‘)  +  e» 

(B)  The  “beta"  coefficient  is  computed  with  where: 


Ret  =  PRCCt  -  PRCCt<>>1  +  (DIVRATE/12) 

PRCC. 

t_l 

Ri‘=The  risk  free  interest  rate  in  month  t —  A=A  constant  which  should  not  be 

the  average  of  the  yields  on  13-week  significantly  different  than  zero, 

treasury  bills  auctioned  in  month  t.a 


e'=The  error  in  month  L 
PRCC, = Closing  market  prices  of  the  firm’s 
common  stock  at  the  end  of  month  t  fully 
adjusted  for  splits  and  stock  dividends. 
DIVRATEt=The  sum  of  the  dividends  paid  in 
the  fiscal  year  which  contain  month  t 
V.,.,  =The  market  value  of  “one  share”  of  the 
S&P  500  composite  index  at  the  end  of 
month  t. 

D„,t=The  estimated  monthly  income 

received  from  holding  “one  share”  of  the 
S&P  500  in  month  t 

The  regression  analysis  is  done  with  sixty 
months  of  data.  The  first  month  (t=l)  is  sixty 
months  before  the  month  in  which  the  firm’s 
current  fiscal  year  started.  The  last  month 
(t=60)  is  the  last  month  of  the  past  fiscal 
year. 

(5)  Where  the  parameters  specified  above 
are  not  obtainable,  altemtie  parameters  that 
closely  correspond  to  those  above  may  be 
used.  This  may  include  substituting  a  bond 
yield  for  nominal  cost  of  preferred  stock 
where  the  former  is  not  available.  Where  the 
capital  structure  does  not  consist  of  any  debt, 
preferred  equity,  or  common  equity,  an 
alternate  methodology  to  predict  the  firm’s 
real  after-tax  marginal  cost  of  capital  may  be 
used. 

Examples  of  using  alternate  parameters 
that  closely  correspond  to  those  above  are: 

(A)  In  the  case  of  industrials,  which  do  not 
typically  issue  preferred  stock,  the  predicted 
nominal  cost  of  preferred  stock  (ftp)  can  be 
estimated  by  determining  the  current  average 
yield  on  newly  issued  industrial  bonds  which 
have  the  same  rating  as  the  firm’s  most 
recent  debt  issue. 

(B)  If  necessary,  the  following  assumptions 
can  be  made  to  determine  the  nominal  cost  of 
debt  or  preferred  stock  and  their  flotation 
costs. 

(i)  Where  a  company  issued  privately 
placed  debt  that  was  not  rated,  the  rating 
applied  to  preferred  stock  could  be  used  to 
determine  the  cost  of  debt  and  its  flotation 
cost. 

(ii)  Where  a  company  issued  privately 
placed  preferred  stock  that  was  not  rated,  the 
rating  applied  to  debt  could  be  used  to 
determine  the  cost  of  preferred  stock  and  its 
flotation  costs. 


(iii)  In  the  case  where  all  issues  were 
privately  placed,  the  current  average  yield  on 
all  newly  issued  debt  or  preferred  could  be 
used  to  determine  the  cost  of  debt  or 
preferred  respectively,  and  an  average 
flotation  cost,  for  debt  or  preferred,  could  be 
used. 

Footnotes 

‘Ibbotson,  R.  E.  and  R.  A.  Sinquefield. 
Stocks,  Bonds,  Bills,  and  Inflation, 
Charlottesville,  Va.:  The  Financial  Analysts 
Research  Foundation,  1977,  cited  by  Ernst  & 
Whinney,  Costs  of  Capital  and  Rates  of 
Return  for  Industrial  Firms  and  Class  A&B 
Electric  Utility  Firms,  June  1979,  p.  3-8. 

2As  an  option,  R(‘  can  be  developed  with 
the  following  equation: 

3650*  l 

Rf  =  -  x  — 

360-ND*  12 

where: 

D‘=The  average  annual  yield  on  three  month 
U.S.  Treasury  bills  reported  in  the  Survey 
of  Current  Business  auctioned  in  month 
t — which  is  reported  using  the  bank 
discount  method. 

N= Number  of  days  to  maturity. 
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